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Executive summary
This report illustrates the increasing regulatory burden, and the extent to which legal rights continue
to be breached in new laws passed every year. This has been measured by assessing the volume and
content of all legislation passed by the federal parliament in 2015.
In 2015, 6,482 pages of new legislation was passed by the federal government, across 177 acts of
parliament. Every page of legislation that parliament passes adds to the mountains of red tape
already stifling economic productivity and living standards.
Our research is an audit of federal legislation passed in 2015, building on previous research which
audited all extant legislation at the end of 2014.1
Our 2014 report, The state of fundamental legal rights in Australia found, using conservative
measures, 262 provisions which breach fundamental legal rights. It focussed on the extent to which
four such fundamental legal rights are abrogated in current acts of the federal parliament:





The presumption of innocence and burden of proof
Natural justice
The right to silence
Privilege against self-incrimination

At the end of 2015, there has been a net increase in the number of breaches in federal legislation.
In total, our research has uncovered 35 provisions that breach fundamental legal rights contained
in legislation passed in 2015. Just seven legal rights-breaching provisions were repealed.
Legal right
Burden of proof
Natural justice
Right to silence
Privilege against self-incrimination
TOTAL

Breaches at end
of 2014 (acts)
48 (13)
92 (55)
14 (11)
108 (79)
262 (125)

Breaches added
in 2015 (acts)
2 (2)
2 (2)
19 (8)
12 (8)
35 (17)

Breaches
repealed (acts)
- 3 (-1)
0
0
- 4 (-4)
- 7 (-5)

Breaches at
end of 2015
47
94
33
116
290

There are two recommendations of this report:
1. All current provisions that breach fundamental legal rights must be repealed.
2. Legislators of all political stripes must commit to a greater level of respect for the principles
of the rule of law and refuse to pass laws that breach our fundamental legal rights.

1

Simon Breheny and Morgan Begg, ‘The state of fundamental legal rights in Australia’ (Occasional Paper,
Institute of Public Affairs, 2014).
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Introduction
Fundamental legal rights are both necessary to achieve justice, and are an important constraint on
the coercive power of the state. In 2014, the IPA’s report, The state of fundamental legal rights in
Australia revealed the extent that fundamental legal rights – the burden of proof, natural justice,
right to silence and the privilege against self-incrimination – is undermined in federal legislation.
This report builds on the 2014 report, by analysing the results of an audit of all legislation passed in
2015. A summary of the findings can be shown in the below chart:
Chart: Legal rights breaches introduced in 2015:
2

2

12

Burden of Proof
Natural Justice
Right to Silence
Self-Incrimination
19

The list of legal rights breaches found in the 2014 report have also been reviewed to determine
which breaches have since been repealed. From this, we have developed a net 2015 figure for legal
rights breaches, and an updated total up to the end of 2015.
The results can be observed in the table below:
Legal right
Burden of proof
Natural justice
Right to silence
Privilege against self-incrimination
TOTAL

Breaches at end
of 2014 (acts)
48 (13)
92 (55)
14 (11)
108 (79)
262 (125)

Breaches added
in 2015 (acts)
2 (2)
2 (2)
19 (9)
12 (7)
35 (17)

Breaches
repealed (acts)
- 3 (-1)
0
0
- 4 (-4)
- 7 (-5)

Breaches at
end of 2015
47
94
33
116
290

The continued failure of successive governments to maintain legal rights threatens the capacity of
our legal system to produce just outcomes.
The Australian Law Reform Commission recently conducted a “Freedoms Inquiry”, which was a
review of federal legislation to identify provisions that “unreasonably encroach upon traditional
rights, freedoms and privileges.” The final report of the Freedoms Inquiry referenced our 2014
report, including an endorsement of our identification of legal rights breaches in its executive
summary.2

2

Australian Law Reform Commission, Traditional Rights and Freedoms – Encroachments by Commonwealth
Laws, Report No 129 (2015) 17 (“Freedoms Inquiry”) 12.
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Our 2014 report, the “Freedoms Inquiry”, and this update highlight the extent that federal laws
undermine fundamental legal rights. This must be addressed as a matter of priority.
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The volume of legislation passed in 2015
A fundamental tenet of the rule of law is that the body of law – that we all must comply with – is
capable of being understood. Only when the law is capable of being known can it be obeyed.
Accordingly, the body of law should not be disproportionately complex, and of an amount that can
reasonably be complied with.
Unfortunately, the trend in recent decades has seen Australian law become more complex, and the
amount of law increase substantially.3 As former Chief Justice Murray Gleeson noted in a 2001
speech:
During my time in the legal profession there has been a cast increase in the sheer bulk of the
information needed by a lawyer to advise clients as to their rights and obligations. Statutes,
regulations, and by-laws are rarely made simpler. But games are not necessarily made fairer by
multiplying the rules, and neither is life. 4

In 75 parliamentary sitting days in 2015, 6,482 pages of legislation were passed, across 177 different
acts of parliament. This equates to the federal parliament passing 2.36 new Acts each sitting day,
adding on average 86.43 new pages of legislation each sitting day.
Chart: Pages of Commonwealth legislation passed annually:
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Every page of legislation passed is another burden on businesses and individuals, increasing
compliance costs and diminishing productivity, living standards and individual liberty. The sheer
volume of laws passed at the federal level in 2015 adds to the immense body of law that is already in
force, and substantially undermines the rule of law.

3

See Chris Berg’s The Growth of Australia’s Regulatory State (Institute of Public Affairs, 2008).
M Gleeson, ‘The growth of legislation and regulation’ (Paper presented at the International Conference on
Regulation Reform, Management and Scrutiny of Legislation, NSW Parliament House, 9 July 2001) accessed at
<http://www.hcourt.gov.au/assets/publications/speeches/former-justices/gleesoncj/cj_9july01con.htm>.
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The presumption of innocence and burden of proof
Strict rules governing the burden of proof lie at the heart of any just legal system. This principle
cannot be underestimated in its importance, as it supports the vital legal principle of the
presumption of innocence. As outlined in the Australian Law Reform Commission’s final report into
Commonwealth encroachments of traditional rights and freedom in December 2015:
In criminal trials, the prosecution bears the burden of proof. This has been called ‘the golden thread
of English criminal law’ and ‘a cardinal principle of our system of justice’. This principle and the
related principle and the related principle that guilt must be proved beyond reasonable doubt are
fundamental to the presumption of innocence. 5

Later, the Commission notes:
The Institute of Public Affairs submitted that difficulties associated with proof are not a sufficient
justification for a reversal of the burden of proof, stating that ‘[t]he common law legal system is ideal
not for the ease with which it allows for prosecution, but for the protections it offers against an
overbearing state’.6

Despite the above extracts, the principle of the burden of proof is not relevant only to criminal laws:
…many of the principles will also be relevant to civil trials. Civil trials must of course also be fair,
particularly considering the very serious consequences – including substantial legal costs and
penalties – that may follow.7

Our research found that in 2015, two provisions were added to the 48 federal laws that reversed the
onus of proof, while three such breaches were removed. This was the only category of legal rights
breach that experienced a net reduction in 2015.
Legal right
Burden of proof

Breaches at end
of 2014 (acts)
48 (13)

Breaches added
in 2015 (acts)
2 (2)

Breaches
repealed (acts)
- 3 (-1)

Breaches at
end of 2015
47

The graph below shows when all provisions that reverse the onus of proof, currently in federal
legislation, were introduced. 2015 is highlighted in red.

5

Australian Law Reform Commission, Traditional Rights and Freedoms – Encroachments by Commonwealth
Laws, Report No 129 (2015) 17.
6
Ibid, 271.
7
Freedoms Inquiry (2015) 221.
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Chart: Onus of proof breaches in current legislation, by year
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Example: Crimes Legislation Amendment (Psychoactive Substances and Other Measures)
Act 2015
Introduced by the Minister for Justice, Michael Keenan, this amending act introduced offences for
inter alia the importation of substances that have a psychoactive effect.
Schedule 1 makes amendments to Part XII of the Customs Act 1901, including:
205EC Proceedings for recovery of suspected prohibited substances
(1) Proceedings of a kind referred to in paragraph 205EA(2)(b) may be instituted or continued even if the
goods to which the proceedings relate are disposed of or destroyed.
(2) In proceedings of a kind referred to in paragraph 205EA(2)(b):
(a) the Commonwealth bears the onus of proving that the goods to which the proceedings relate
were imported; and
(b) the person instituting the proceedings bears the onus of proving that the goods;
(i) are not a psychoactive substance: or
(ii) are a substance to which, because of subsection 320.2(2) of the Criminal Code,
section 320.2 of the Criminal Code does not apply.
(3) …

Section 205EA(2)(b) provides the Comptroller-General of Customs to condemn goods as forfeited
unless the person institutes proceedings against the Commonwealth. Section 205EC creates an
adverse presumption for the party seeking to recover their goods from the government.
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Natural justice
The second category of legal rights we have researched are the principles of natural justice. This
encompasses procedural fairness and the right to judicial review.
Of procedural fairness, the ALRC noted:
A fair procedure for decision making is an important component of the rule of law. The common law
recognises a duty to accord a person procedural fairness – a term often used interchangeably with
natural justice – before a decision that affects them is made. 8

Associated with this is the right to challenge administrative decisions in Australian courts::
Access to the courts to challenge administrative action is an important common law right. Judicial
review of administrative action is about setting the boundaries of government power. It is about
ensuring government officials obey the law and act within their prescribed powers.9

Our research has found that in 2015, two laws that limit the principles of natural justice were passed
in 2015. None were repealed.
Legal right

Breaches at end
of 2014 (acts)
92 (55)

Natural justice

Breaches added
in 2015 (acts)
2 (2)

Breaches
repealed (acts)
0

Breaches at
end of 2015
94

The graph below shows when all provisions that limit the principles of natural justice, currently in
federal legislation, were introduced. 2015 is highlighted in red.
Chart: Natural justice breaches in current law, by year
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Freedoms Inquiry (2015) 391-2.
Ibid 413.
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Source: IPA
Example: Australian Citizenship Amendment (Allegiance to Australia) Act 2015
Introduced by the then minister for immigration and border protection, Peter Dutton, this amending
act inserted into the Australian Citizenship Act 2007 provisions relating to a renunciation or
cessation of Australian citizenship.
For instance, the new section 33AA provides for the renunciation where a person “acts
inconsistently with their allegiance to Australia” by engaging in specified terrorism-related conduct.
33AA Renunciation by conduct
…
(22) The rules of natural justice apply to a decision by the Minister to make, or not make, a determination
under subsection (14), but do not apply to any other decision, or the exercise of any other power, by the
minister under this section (including any decision whether to consider exercising the power in subsection
(14) to make a determination.

11

Right to silence
The third legal right we have researched is the right to silence. In 2014, we discussed its importance:
The right to silence is a fundamental freedom that has been a feature of the common law for
centuries. Just as with so many of our freedoms, this right is also under attack. The right to silence
grants an accused the ability to refuse to comment on any allegations and accusations. Just as with
the burden of proof, the onus is on the prosecution to establish your guilt and produce any testimony
or evidence that establishes that fact.10

Our research found 14 provisions that remove the right to silence were added in 2015. None were
repealed.
Legal right

Breaches at end
of 2014 (acts)
14 (11)

Right to silence

Breaches added
in 2015 (acts)
19 (9)

Breaches
repealed (acts)
0

Breaches at
end of 2015
33

Below is a chart displaying when each current provision that removes the right to silence in federal
legislation was introduced. 2015 is highlighted in red.

Chart: Right to silence breaches in current legislation, by year
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Example: Law Enforcement Legislation Amendment (Powers) Act 2015
Introduced by the minister forjustice,Michael Keenan, this amending act primarily intends to clarify
the powers of the Australian Crime Commission and their examiners to conduct examinations and
10

Breheny & Begg (2014) 18.
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hearings. Several new provisions limit or remove the right to silence. For instance, section 21A
relates to notices to produce document or thing:
21A Notices to produce a document or thing
(1) An examiner may, by issuing a written notice served on a person, require the person:
(a) to attend, at a specified time and place, before an examiner or member of the staff of the
ACC; and
(b) to produce to that person at that time and place a specified document or thing relevant to a
special ACC operation/investigation;
If the examiner is satisfied that issuing the notice is reasonable in all the circumstances
(2) The examiner must record in writing the reasons for the notice. The record must be made at or before
the time the notice is issued. …
(3) A notice may be issued under subsection (1) whether or not an examination is being held for the
purposes of the special ACC operation/investigation.
(4) A person commits an offence if:
(a) the person is served with a notice under subsection (1); and
(b) the person fails to comply with a notice.
(5) …
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The privilege against self-incrimination
The privilege against self-incrimination is a right that evolved from the right to silence, but is also a
important freedom in its own right. More than a mere rule of evidence, it is deeply engrained in the
common law.11 The ALRC summarised in the final report of its Freedoms Inquiry:
The privilege against self-incrimination allows a person to refuse to answer any question, or produce
any document or thing, if doing so would tend to expose the person to conviction for a crime. Many
Commonwealth statutes provide coercive information-gathering and investigation powers to
Commonwealth agencies, and many of these statutes abrogate the privilege against selfincrimination.12

2015 was no exception. According to our research, seven acts of federal parliament contained 12
provisions that restricted the privilege against self-incrimination were passed in 2015. During that
period, four were removed from the statute books, leading to a net increase of eight breaches.
Legal right

Breaches at end
of 2014 (acts)
108 (79)

Privilege against self-incrimination

Breaches added
in 2015 (acts)
12 (7)

Breaches
repealed (acts)
- 4 (-4)

Breaches at
end of 2015
116

Below is a chart which displays when each current provision that restricts the privilege against selfincrimination was introduced.
Chart: Privilege against self-incrimination breaches in current legislation, by year
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11
12

Sorby v Commonwealth (1983) 152 CLR 281, 288.
Freedoms Inquiry (2015) 18.
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Example: Foreign Acquisition and Takeovers Legislation Amendment Act 2015
Introduced by the then treasurer, Joe Hockey, this amending act was intends to “provide a statutory
basis for the requirements that apply to foreign government investors; enable the transfer to the
Australian Taxation Office of responsibility for administering certain aspects of regulating foreign
investment”.
Section 133 of the Foreign Acquisition and Takeovers Act 1975 relates to the treasurer’s power to
give notice to a person to provide information if the treasurer has reason to believe they relate to
matters relevant to the exercise by the treasurer of their powers under the act. It now reads:
133 Treasurer may require information
…
(2) The Treasurer may, by notice in writing given to the person, require the person:
(a) to give any such information to the Treasurer or any other specified person acting on the
Treasurer’s behalf; or
(b) to produce any such documents to the Treasurer or any other specified person acting on the
Treasurer’s behalf.
…
(7) A person is not excused from giving information or producing a document under this section on the
ground that doing so might tend to incriminate him or her.

15

The areas most affected by legal rights breaches
In our 2014 report, we identified several areas of law which were more likely to be subject to a
greater number of legal rights breaches. As can be seen in the table below, the areas which were
subjected to more offending provisions was targeted again in 2015:
Category
Courts and law enforcement
Taxation and finance
Trade and commerce
Defence and national security
Environment
Illicit substances
Immigration
Health and sport
Employment and discrimination
Media and communication
Transport, aviation and maritime
Property
Governance & administration
Grants and social services
Customs
Education
Electoral matters
Foreign Affairs
Primary industries
Not for profits
Minerals & resources

2014 breaches
30
35
32
26
15
27
13
10
15
10
8
7
6
7
6
6
3
3
3
2
2

Net change in 2015
+7
-1
+2
+2
+9
-3
+3
+6
0
+1
0
0
+1
-1
0
0
0
0
0
0
0

Updated total
37
34
34
28
24
24
16
16
15
11
8
7
7
6
6
6
3
3
3
2
2

The graph below represents these categories as they stand at the end of 2015.
Chart: Legal rights breaches in current legislation, by category
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Limitations: a ‘snapshot’ of legal rights breaches
This report intends to do two things: to analyse what legislative changes occurred in 2015 that
impacted on legal rights, and to create a snapshot of total legal rights breaches at the end of 2015.
The graph below is a representation of that snapshot. It displays the years in which legal rights
breaches contained in current federal acts, up to and including 2015. It also highlights the
government that was in power at the time of each of those breaches.
Chart: Legal rights breaches in current legislation, by year
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Although an upward trend can be observed in the data, it should not necessarily be interpreted as
evidence of such. We made the same observation in our 2014 report:
Our research does not indicate the original number of legal rights breaches in any particular year. It
highlights the year in which current legal rights breaches were passed. In terms of the government
that was in power at the time these provisions were made law, this can be understood as that
government’s legacy of legal rights breaches as the law stands today.13

For instance, in our 2014 report, we included a breach from the Whitlam government. However, in
2015, that provision was the subject of a form of legislative renewal. The Foreign Acquisition and
Takeovers Act 1975 was substantially amended by the Foreign Acquisitions and Takeovers Legislation
Amendment Act 2015, with the breach in question (section 36 restricts the privilege against selfincrimination) being moved to another part of the principle Act.
In our analysis, the breach is “attributed” to the Abbott/Turnbull government in 2015, but might
equally be attributed to the Whitlam government in 1975. Regardless, when this occurs, it should be

13

Breheny & Begg (2014) 29.
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interpreted as a failure of more recent governments to preserve fundamental legal rights, by
removing them altogether in the legislative renewal process.

Conclusion
Our 2014 report demonstrated the extent to which traditional legal rights, such as the presumption
of innocence and the right to silence, are under sustained assault in federal legislation. This report
demonstrates that the problem remains.
This update, as well as our original report, also provides the authoritative blueprint for reform,
highlighting precisely where the problem areas are, and how the situation can be remedied.
In order to protect our liberties and to achieve just outcomes, we must be vigilant in safeguarding
these rights. The extent to which basic legal rights are being eroded poses a significant threat to the
rule of law in Australia.
The government must rectify this.
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Appendix 1 – Presumption of innocence/burden of proof breaches in 2015 legislation
Legislation

Key word(s) searched

Relevant section

Category

Crimes Legislation
Amendment (Powers,
Offences and Other
Measures) Act 2015 (Cth)
Note:

“presumed”

Schedule 4 – Forced Marriage
Amends section 270.7A of the
Criminal Code

Courts and law
enforcement

Crimes Legislation
Amendment (Psychoactive
Substances and Other
Measures) Act 2015 (Cth)

“onus of proving”

Note:

Total number of Acts

Criminal Code s 270A(4)
For the purposes of proving an offence against this division or division 271, a person under the age of 16 is
presumed, unless the contrary is proved, to be incapable of understanding the nature and effect of a
marriage ceremony. A defendant bears a legal burden in relation to proving the contrary.
Amends sections 205EC of the
Customs Act 1901.

Courts and law
enforcement

Customs Act 1901 s 205EC – Proceedings for recovery of suspected prohibited psychoactive substances
The Commonwealth bears the onus of proving that the relevant goods were imported (Section 205EC(2)(a)),
while the person instituting the proceedings bear the onus of proving that the goods are a not a
psychoactive substances etc (Section 205EC(2)(b)).
2

Total number of provisions

2

Appendix 2 – Natural justice breaches in 2015 legislation
Legislation

Key word(s) searched

Relevant section

Category

Australian Citizenship
Amendment (Allegiance to
Australia) Act 2015 (Cth)

"Natural justice"

Schedule 1 – Main amendments
Inserts sections 33AA, 35 and
35A into the Australian
Citizenship Act 2007

Immigration

Notes
Tribunals Amalgamation
Act 2015 (Cth)

Notes

Total number of Acts

Creates a number of exceptions to the requirement for decisions to be made subject to the principles of
natural justice.
“privative clause”

Schedule 1, section 124
Inserts section 43C into the
Administrative Appeals Tribunal
Act 1975

Governance and
administration

Inserts section 43C into the Administrative Appeals Tribunal Act, outlining that Part IVA of the Act (dealing
with appeals etc to the Federal Court) do not apply to privative clause decisions under the Migration Act
1958.
2

Total number of provisions

2

19

Appendix 3 – Right to silence breaches in 2015 legislation
Legislation

Key word(s) searched

Relevant section

Category

Australian Radiation
Protection and Nuclear
Safety Amendment Act
2015 (Cth)
Note

“fails to comply”

Adds s 44B into the Australian
Radiation Protection and Nuclear
Safety Act 2015

Health

Biosecurity Act 2015 (Cth)

“fails to comply”

Note

It is an offence if a controlled person fails to comply with a notice under s 44A (a provision setting out "the
CEO of ARPANSA's" power to request information from "controlled persons".
Environment

A person commits of strict liability if the person is required to answer a question, or provide written
information, under this Division; and the person fails to answer the question or provide the information as
required.
“fails to comply”

Note

s 58
Offence for failing to comply with
a requirement

s 301(4)
Power to require owner of
Australian vessel to provide
ballast water records

Environment

A person commits an offence of strict liability if the person is required to produce a record, or a copy of a
record, required to be retained under s 294, and the person fails to comply with the requirement as soon as
possible.
“fails to comply”

Note

s 328
Environment
Contravention of requirement to
answer questions etc
A person commits an offence if the power given by s 319(1) to require a person to answer questions, or
provide information in writing, is specified in a biosecurity control order or a biosecurity response zone
determination, and the person is required to answer questions, or provide information in writing, and the
requirement is made in accordance with the biosecurity control order or the biosecurity response zone
determination (as the case may be) and the person fails to comply with the requirement.
“fails to comply”

Note

s 329
Contravention of requirement to
produce documents etc
Similar to s 328, in relation to the production of documents.

Environment

“fails to comply”

Note

s 450
Environment
Asking questions relating to
biosecurity emergencies
During a biosecurity emergency period, the Agriculture Minister may require a person who the Minister
suspects on reasonable grounds has information relevant to the emergency to answer questions, in relation
to the emergency. A failure to comply is can be an offence or a civil penalty
“fails to comply”

Note

s 451
Requiring documents relating to
biosecurity emergencies
As above, relating to the production of documents.

Environment

“fails to comply”

Note

s 508
Environment
Appropriate person to provide
facilities and assistance
"An appropriate person for premises" to which a warrant relates commits an offence if they fail to provide
certain officers with all reasonable facilities and assistance for the effective exercise of their powers. Section
54 of the Regulatory Powers Act 2014 (which defines the powers of investigation warrants referred to in the
Biosecurity Act, provide that an authorised person may require any person on the premises to answer any
questions, and produce and document, relating to evidential material of the kind specified in the warrant.
“fails to comply”

Note

Business Services Wage
Assessment Tool Payment
Scheme Act 2015 (Cth)

s 517
Environment
Appropriate person to provide
officers etc with facilities and
assistance
Similar to the above, but referring to searches of premises without the use of a warrant. Section 509
provides that the biosecurity officer may enter certain premises and exercise investigation powers like those
under the Regulatory Powers Act.
“fails to comply”

s 73(1)
Offence

Grants and social
services
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Note
Export Charges (Collection)
Act 2015 (Cth)
Note
Imported Food Charges
(Collection) Act 2015 (Cth)
Note
Law Enforcement
Legislation Amendment
(Powers) Act 2015 (Cth)

Creates an offence for failing to comply with a requirement to give information or produce a document
“fails to comply”

s 16(3)
Power to require information or
documents

Trade and
commerce

Removes right to silence where the Secretary on reasonable grounds believes that a person has information
or documents relevant to the operation of this Act or an export charge
“fails to comply”

s 16(3)
Power to require information or
documents

Trade and
commerce

Removes right to silence where the Secretary on reasonable grounds believes that a person has information
or documents relevant to the operation of this Act or an imported food charge
“fail to comply”

Amends s 21A(4) of the
Australian Crime Commission Act
2002

Courts and law
enforcement

Note

A failure to comply with an ACC request to provide information relevant to an ACC investigation is an
offence.
“fail to comply”
Amends s 34A(a)(iv) of the
Courts and law
Australian Crime Commission Act
enforcement
2002

Note

A refusal or failure to produce a document/thing as required to by the examiner conducting the examination
under section 28(4) is in contempt of the ACC.
“fails to comply”

Note

Private Health Insurance
(Prudential Supervision)
Act 2015
Note

Note

Note

Amends s 96A(a)(vi) of the Law
Enforcement Integrity
Commissioner Act 2006

Courts and law
enforcement

A failure to produce a document or thing as required under the new s 83(5A) is in contempt of the ACC.
Section 83(5A) empowers the Integrity Commissioner to, at the hearing, requiring the witness at a hearing to
produce a document or thing.
As per this amendment, a failure to comply with this request means the person is in contempt of the ACLEI.
“fails to comply”
s 74(5)
Health
Manager’s rights to certain
records
APRA appointed external manager of a health benefits fund have rights to certain records. A person who
fails to comply with a written notice requiring the person to deliver specified records that are in the persons
possession commits to an offence, punishable by up to 30 penalty units.
“fails to comply”
s 112(3)
Health
Duty of appointed actuary to give
information or documents when
required
APRA may by written notice require a past or present actuary of a private health insurer to give information
or produce documents within a specified period.
s 148(1)
Health
Refusing or failing to comply with
directions
A failure to comply with requirements of ss 128, 129 & 132 (provisions dealing with powers to request
information and documents) is an offence

Tax and Superannuation
Laws Amendment (2014)
Measures No. 7) Act (Cth)
Note

“fails to comply”

s 418-75(2)
Taxation and
Meaning of greenfields minerals
Finance
explorer
Relating to exploration credits, an entity can become a greenfields minerals explorer. The Commissioner may
request an entity that is a GME in an income year to prepare, within the period specified in the request, a
report of a specified nature.

Total number of Acts

8

Total number of provisions

19
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Appendix 4 – Privilege against self-incrimination breaches in 2015 legislation
Legislation

Key word(s) searched

Relevant section

Category

Australian Border Force Act
2015 (Cth)

“is not excused”

s 55(10)
Directions by Secretary –
administration and control of the
department

Immigration

Notes

If the Immigration and Border Protection worker is required by a direction of the kind mentioned in
subsection (5) to give information, etc, the worker is not excused from doing so on the ground that the
information etc might tend to incriminate the worker. Penalty is dismissal under s 57
“self-incrimination”

Note

Biosecurity Act 2015 (Cth)

Note

Defence Legislation
Amendment (Military
Justice EnhancementsInspector-General ADF) Act
2015 (Cth)
Note

Foreign Acquisitions and
Takeovers Legislation
Amendment Act 2015 (Cth)
Note

Law Enforcement
Legislation Amendment
(Powers) Act 2015 (Cth)

Immigration

If a person mentioned in (1)(a)or(b) is required by a direction of the kind mentioned in (4) to give
information etc, the person is not excused from doing so on the ground that the information etc might tend
to incriminate the person etc
“tend to incriminate”
s 635(1)
Environment
Bulk abrogation of the privilege
against self-incrimination
The privilege does not apply ss 44, 45, 69, 70, 85, Div 6 of Pt 2 of Ch 2, ss 120, 121, 122, 126, 127, 193, 194,
195, 196, 200, 201, 267, 268, 319, 320, 437, 450, 451, and ss 24(3) & 54(3) of the Regulatory Powers Act as it
applies in relation to this Act.
“tend to incriminate”
Inserts s 124(2AA) into the
Defence and
Defence Act 1903
National Security

Power to make regulations for purpose of (1)(h) includes power to make regulations requiring a person
appearing as a witness to answer a question, even if the answer may tend to incriminate them. Subject to ss
2B
“tend to incriminate”

Note

s 26(8)
Directions – administration and
control of the operations of the
ABF

Inserts s 124(2AB) into the
Defence Force Act 1903

Defence and
National Security

Same as above, for the purpose of s 110P(3). Subject to s 2B
“is not excused”

Amends s 133(7) of the Foreign
Acquisition and Takeovers Act
1975

Trade and
commerce

Treasurer may give notice to a person to provide information if the treasurer has reason to believe they are
relate to matters relevant to the exercise of the treasurers powers under the Act. Not complying with a
notice is an offence. Person not excused from giving information on the basis of self-incrimination.
"tend to incriminate"

Amends s 21E(1) of the
Courts and law
Australian Crime Commission Act
enforcement
2002
Amends Australian Crime Commission Act 2002, s 21E(1) | Notices - self-incrimination etc:
Person is not excused from providing information under the new s 21A on the basis of self-incrimination.
"tend to incriminate"

Private Health Insurance
Amendment Act 2015 (Cth)
Note

Private Health Insurance
(Prudential Supervision)
Act 2015 (Cth)

Amends s 96(1) of the Law
Courts and law
Enforcement Integrity
enforcement
Commissioner Act 2006
Section 83(5A) gives the Integrity Commissioner the power to, at a hearing, require a witness to produce a
document or other thing. Section 96(1) is amended so that a failure to comply with this request is not
excused because it would tend to incriminate the witness.
“self-incrimination”
Inserts s 20ZF into the
Health
Ombudsman Act 1976
A person is not excused from giving information or a PHI record when required to do so by the Private
Health Insurance Ombudsman, on the grounds that it may tend to incriminate the person or expose them to
a penalty.
“self-incrimination”

s 112(5)
Duty of appointed actuary to give
information or documents when
required

Health
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Note

A person is not excused from giving information or producing a document pursuant to a APRA notice under s
112(1) on the ground that such material might tend to incriminate the person, or expose them to penalty.
“tend to incriminate”

Note

Telecommunications
(Interception and Access)
Amendment (Data
Retention) Act 2015 (Cth)
Note

Number of Acts

s 149
Self-incrimination

Health

A person is not excused from answering a question, providing information or a report, or producing a
document, under Part 6 of this Act on the ground that the answer might tend to incriminate the person or
make them liable to a penalty.
“tend to incriminate”
Amends s 186D(1) of the
Communications
Telecommunications
(Interception and Access) Act
1979
Despite any other law, a person is not excused from giving information etc as and when required under the
Chapter relating to Oversight by the Cth Ombudsman on the grounds that it would contravene a law, be
contrary to the public interest or might tend to incriminate the person or make the person liable to a
penalty.
8
Number of provisions
12

23

Appendix 5 – Type of legal rights breaches per act
Key

Legislation

One legal right breached
Two legal rights breached
Onus
of
proof

Natural
Justice

Right
to
Silence

Privilege
against selfincrimination
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Australian Radiation Protection and Nuclear Safety Amendment Act 2015 (Cth)

Biosecurity Act 2015 (Cth)

Business Services Wage Assessment Tool Payment Scheme Act 2015 (Cth)

Crimes Legislation Amendment (Powers, Offences and Other Measures) Act 2015 (Cth)

Crimes Legislation Amendment (Psychoactive Substances and Other Measures) Act 2015 (Cth)

Australian Border Force Act 2015 (Cth)

Australian Citizenship Amendment (Allegiance to Australia) Act 2015 (Cth)

Defence Legislation Amendment (Military Justice Enhancements-Inspector-General ADF) Act 2015 (Cth)

Export Charges (Collection) Act 2015 (Cth)
Foreign Acquisitions and Takeovers Legislation Amendment Act 2015 (Cth)
Imported Food Charges (Collection) Act 2015 (Cth)
Law Enforcement Legislation Amendment (Powers) Act 2015 (Cth)
Private Health Insurance Amendment Act 2015 (Cth)
Private Health Insurance (Prudential Supervision) Act 2015 (Cth)
Tax and Superannuation Laws Amendment (2014 Measures No. 7) Act 2015 (Cth)










Telecommunications (Interception and Access) Amendment (Data Retention) Act 2015 (Cth)

Tribunals Amalgamation Act 2015 (Cth)

Total Number of Acts

24

Appendix 6 – Amendments and repeals in 2015
Legislation

Legal right breached

Criminal Code Act 1995
(Cth)

Onus of proof

Relevant section

Date

Category

s 307.14
8 November 2005
Illicit substances
Presumption for importing and
exporting border controlled
precursors
Provision repealed by schedule 1 of the Crimes Legislation Amendment (Powers, Offences and Other
Measures) Act 2015, which commenced 27 November 2015.
Onus of proof

s 307.12
Importing and exporting marketable
quantities of border controlled
precursors

8 November 2005

Illicit substances

Provision amended to remove the reference to the reversed legal burden: schedule 1 of the Crimes Legislation
Amendment (Powers, Offences and Other Measures) Act 2015, which commenced 27 November 2015.
Onus of proof

s 307.13
Importing and exporting border
controlled precursors

8 November 2005

Illicit substances

Provision amended to remove the reference to the reversed legal burden: schedule 1 of the Crimes Legislation
Amendment (Powers, Offences and Other Measures) Act 2015, which commenced 27 November 2015.
Product Grants and
Benefits Administration
Act 2000 (Cth)

Privilege against selfincrimination

s 43
Self-incrimination

19 June 2000

Grants and social
services

Provision repealed by Schedule 2, Part 1, Division 2 of the Treasury Legislation Amendment (Repeal Day) Act
2015, which commenced 1 July 2015.
First Home Saver
Accounts Act 2008 (Cth)

Privilege against selfincrimination

s 79
Self-incrimination

25 June 2008

Taxation and
finance

Act repealed by Schedule 1, Part 1 of the Tax and Superannuation Laws Amendment (2015 Measures No. 1)
Act 2015, which commenced 1 July 2015.
Inspector-General of
Taxation Act 2003 (Cth)

Privilege against selfincrimination

s 16
Certain excused are not available in
relation to s 15 requirements

15 April 2003

Taxation and
finance

Act substantially amended by Schedule 2, Part 1 of the Tax and Superannuation Laws Amendment (2014
Measures No. 7) Act 2015, which commenced 1 May 2015.
Foreign Acquisitions and
Takeovers Act 1975 (Cth)

Privilege against selfincrimination

s 36
Treasurer may require information

28 August 1975

Total number of Acts

5

Total number of provisions

7

Trade and
commerce
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