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The US response to the Sep-
tember 11 attacks has been 
nothing if not controversial. 

President Bush’s decision to designate 
detained Al-Qaeda suspects as ‘unlaw-
ful combatants’ evoked a chorus of dis-
sent from proponents of international 
law. Yet amidst the host of press releases 
and opinion pieces condemning the il-
legality of Guantanamo Bay, it is diffi-
cult to find detailed legal expositions of 
the basis for these protests.

Most critics baldly assert a breach 
of the Geneva Conventions or, in some 
cases, the ‘spirit of the Geneva Conven-
tions’.1  There is little legal analysis from 
most critiques of the Executive Order2  
that established the detention regime. 
When this author rang one Australian 
legal professional body which had issued 
several media releases asserting such a 
breach, the responsible staff member 
was unaware of any legal analyses.3 

The vagueness of legal critiques 
flows not just from the inherent ambi-
guity of international law, but also from 
an under-appreciated fact: existing in-
ternational law is simply incapable of 
application to the fight against interna-
tional terrorism.

COMBATANTS AND 
CRIMINALS
The case against the detention regime 
was publicized in Australia using the 
examples of David Hicks and Mam-
douh Habib, the two Australians de-
tained under it. Hicks was captured on 
the battlefield in Afghanistan; Habib 
was arrested in Pakistan as a terrorist 
suspect. While the US does not distin-
guish between these ‘unlawful combat-
ants’, the arguments against their de-

tention were quite distinct.4 
In those cases analogous to Hicks, 

where terrorist suspects are captured in 
the context of military operations, crit-
ics assert that the Third Geneva Con-
vention5  classifies them as ‘prisoners of 
war’ (POWs) and accords them defined 
rights as a result. If their classification 
is in doubt, critics argue that the Con-
vention requires that detainees be enti-
tled to a full court hearing to determine 
their status.

In cases analogous to Habib, where 
terrorist suspects are arrested in a non-
combat environment, critics assert that 
they are not combatants but criminal 
suspects, entitled to due process and a 
speedy trial. If the law of armed conflict 
does not apply, the applicable interna-

tional instruments are the Universal 
Declaration of Human Rights6  and the 
International Covenant on Civil and 
Political Rights (ICCPR)7—the latter 
conferring the international law equiva-
lent of habeas corpus.

THE GENEVA CONVENTIONS
Turning first to the Hicks class of de-
tainees, the Australian Section of the 
International Commission of Jurists 
(ASICJ) asserts that Article 4 of the 
Third Geneva Convention applies to 
classify them as POWs.8  Article 4 lists 
the following relevant categories of 
POW:

members of the armed forces of a 
Party to the conflict (including mi-
litias and volunteer corps that are 
parts of the armed forces, where the 
Party must be a party to the Con-
vention or must accept and apply its 
provisions);9 
members of other militias and 
members of volunteer corps which 
fulfil the four conditions of lawful 
belligerency, including wearing a 
fixed distinctive sign recognizable at 
a distance, and conducting their op-
erations in accordance with the laws 
and customs of war; and
members of regular armed forces who 
profess allegiance to a government 
or authority not recognised by the 
detaining power.

To qualify as ‘armed forces’ in the 
first and third categories, it is well-es-
tablished that combatant units must 
observe the ‘four conditions of lawful 
belligerency’ mentioned in the second 
category,10  a definitional point regard-
ed as implicit by the drafters of 
the Convention.11 
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The ASICJ, true to the ‘Dennis De-
nuto’ approach adopted by most Guan-
tanamo critics (it’s the vibe of the Con-
vention, your Honour!), merely asserts 
that Hicks ‘clearly’ falls within ‘one or 
more’ of these categories. Which one? 
What is clear to the ASICJ is unsub-
stantiated bluster to anyone practised 
in the vagaries of international law.

The secondary argument relies upon 
Article 5 of the Convention, which 
states that, in the case of any doubt, a 
detainee will be accorded the rights of a 
POW until his status is determined by 
a ‘competent tribunal’. Under this ar-
gument, detainees need not even assert 
POW status to be entitled to full judi-
cial review of their circumstances.12 

This interpretation of Article 5 fun-
damentally undermines the rationale of 
the Convention. By stipulating stand-
ards of conduct for lawful combatants, 
adherence to which entitles them to con-
sequent rights, the Convention seeks to 
discourage precisely the misconduct in 
which Al-Qaeda and associated forces 
have intentionally engaged.13  While 
Article 5 provides an avenue for appeal 
in cases of genuine doubt, it is not in-
tended to extend de facto protection to 
those who manifestly fail to meet the 
criteria.

Consider the practical implications 
of extending POW rights to terrorist 
suspects. The Convention stipulates 
that POWs need only provide their 
name, rank, serial number and date of 
birth, and may not be subjected to dis-
advantageous treatment of any kind to 
extract information.14  In captivity, they 
may not be separated from ‘the armed 
forces with which they were serving’ 
without consent.15  Effective interroga-
tion would be impossible.

This is not an academic point. In-
formation from Guantanamo interro-
gations derailed plans for attacks during 
the Athens Olympics and elsewhere.16 

Each POW is entitled, immediately 
upon capture, to write a letter to his 
family.17  Given that the secret capture 
of Al-Qaeda suspects frequently leads 
to other suspects, such a right would be 

wholly incompatible with the success-
ful prosecution of the War on Terror.

Suspending disbelief to assume 
Hicks-class detainees qualify as POWs, 
another problem presents itself. Article 
118 provides for release of POWs ‘after 
the cessation of active hostilities’.

If the United States is at war with 
Al-Qaeda and its affiliates, POWs have 
a long time to wait. The US regards 
cessation as the point where ‘there is 
no reasonable prospect of the resump-
tion of hostilities [against Al-Qaeda]’.18  
Even assuming that only hostilities in 
the Afghan region are relevant, there 

is no sign of an imminent cessation of 
low intensity conflict—contrary to the 
wishful thinking of some activists.19 

The ASICJ notes that Hicks would 
be repatriated to Australia, far from the 
conflict zone, and lamely asserts that 
his release would be ‘entirely consistent 
with the spirit and purpose of the Con-
vention’.20  Those concerned with non-
Australian detainees have recognized 
the problem of indefinite legal deten-
tion, but volunteer no solution, apart 
from calling upon the US to try detain-
ees and release those not convicted.21  

Although this might be desirable, 
there is no basis in the Convention or 
the law of armed conflict to require 
such trials of POWs. This is because 
‘the purpose of detention [of combat-
ants] is to prevent captured individuals 
from returning to the field of battle and 
taking up arms once again’; it is not to 
punish them.22 

It is clear that the application of the 
Convention to terrorist suspects leads 
to a number of unacceptable results, 
frustrating their interrogation and sub-
jecting them to open-ended detention 
without trial.

CRIMINAL ARRESTS
What about persons like Mamdouh 
Habib, detained as terrorist suspects in 
a non-combat environment?23  Their 
classification turns upon one’s view of 
the War on Terror.

One view holds that the War on Ter-
ror is ‘more a figure of speech than a le-
gal term of art’ and ‘more accurately de-
scribed as a non-State specific campaign 
against globally organised crime’.24  On 
this view, the whole apparatus of global 
Islamist jihad is nothing more than a 
glorified Capone organization, with the 
destruction of the Twin Towers and the 
strike on the Pentagon not an attack on 
the US, but merely a few thousand si-
multaneous homicides.25 

That such an absurd view could 
gain currency in legal circles is a symp-
tom of the legal thought-process, in 
which every event is stuffed into the 
strait-jacket of precedent. Contrary to 
this view, September 11 was not merely 
a crime, but the most obvious Western 
manifestation of the new face of war, 
which military strategists have been dis-
cussing for well over a decade.26 

Again, consider the practical con-
sequences of accepting the view of the 
international law clique.

The International Covenant on Civil 
and Political Rights requires an arrested 
person to be informed immediately of 
the charges against him, with a right to 
take proceedings before a court to de-
termine the lawfulness of his detention 
without delay.27  

It sets out the requirements for trial 
of a person charged with a criminal of-
fence. These embody the full gamut of 
evidential rights to which we are ac-
customed in the West, enabling the ac-
cused to examine the witnesses against 
him, to have legal counsel of his 
choice and to be tried without 
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‘undue delay’.28 
Such rights are entirely inconsist-

ent with an effective campaign against 
global terrorism. It is all very well to 
extend habeas corpus to an accused car 
thief in Manhattan, or even an alleged 
murderer in Sydney. It is quite another 
to extend it to an Al-Qaeda suspect de-
tained by troops in the tribal badlands 
of the Afghan/Pakistani border and 
drag frontline soldiers back to the Dis-
trict Court in Washington each time 
they detain a suspect.

Counter-terrorism, by its very na-
ture, involves the collection of intelli-
gence by clandestine means. Revealing 
all evidence to the accused would mean 
revealing the identity of covert opera-
tives and the capabilities of technologi-
cal surveillance measures, undermining 
the capacity of the authorities to thwart 
terrorist plots.29  And courts have al-
ready heard allegations of legal counsel 
sympathetic to the terrorist cause relay-
ing instructions from the accused to 
terrorist associates.30 

Al-Qaeda is not an organized crime 
syndicate. Crime syndicates do not 
wage war against sovereign nations. 
Al-Qaeda may be stateless, but it is not 
without state support.31  It represents 
the asymmetric future of warfare.

Prior restraint has no place in the 
criminal justice system. Therefore, fight-
ing Al-Qaeda under the criminal model 
would make the prevention of attacks 
virtually impossible.32 In the wake of 
September 11, no society would accept 
such fetters on its capacity for self-de-
fence.

THE SEARCH FOR 
SOLUTIONS
Attempts to accommodate the War 
on Terror in the framework of exist-
ing international law are doomed to 
failure. As is often the case, real world 
developments have left the legal frater-
nity struggling to fit a square peg into a 
round hole. At its most inane, the fra-
ternity asserts that abandoning coun-
ter-terrorist measures will actually re-
duce terrorism33—a nice argument for 

Toorak dinner parties, but one which 
highlights to the public the unreality of 
the international law perspective.

The danger is that, by making 

themselves irrelevant to public debate, 
international lawyers and civil libertar-
ians have ceded the battlefield entirely 
to government and its security services. 
Politicians, spies and policemen are 
risk-averse by nature; they know that 
a single successful attack will see them 
blamed for not doing more.34  The re-
sult, at Guantanamo Bay, is a system of 
indefinite detention, subject to limited 
review,35  the scope of which is still a 
matter before the courts.36 

Instead of vainly endeavouring to 
fit the square peg into the round hole, 
international lawyers should advocate a 
new hybrid regime, to be embodied in 
a new convention, reflecting the unique 
challenges posed by international ter-
rorism.

Such a convention should recog-
nize, in the words of US Supreme Court 
Justice Kennedy, that ‘where detainees 
are taken from a zone of hostilities, 
detention without proceedings or trial 
would be justified by military necessity 
for a matter of weeks; but as the period 
of detention stretches from months to 
years, the case for continued detention 
to meet military exigencies becomes 
weaker’.37  It must also recognize that 
the ‘zone of hostilities’ is now global.

The US Supreme Court has made 
a start on formulating such a scheme 
in domestic law, holding that detainees 
must have some opportunity to chal-
lenge their designation as an ‘unlawful 
combatant’ before a neutral decision-
maker, but accepting that significant 
curtailment of the rules of evidence 

may be necessitated by national security 
considerations.38  Yet the court upheld 
the legitimacy of indefinite detention if 
the ‘unlawful combatant’ designation is 
affirmed.

A more liberal regime is surely ap-
propriate if we are to achieve a legiti-
mate balance between security interests 
and individual liberties.

Historically, the Habeas Corpus Act 
of 1679 gave authorities approximately 
three to six months to indict a detainee 
for a felony or high treason.39  Such a 
time frame might well be an appropri-
ate deadline for indicting non-citizen 
terrorist suspects.

Suspects would be granted access to 
court-appointed counsel, who would be 
subject to appropriate security checks. 
While suspects would not necessar-
ily be entitled to see all the evidence 
against them, government assertions of 
confidentiality would be assessed by the 
judge, with hearings relating to sensi-
tive material taking place in the absence 
of the accused, but in the presence of 
counsel. Where necessary, hearsay evi-
dence would be accepted from soldiers 
and intelligence agents on deployment.

Such a system would not, of course, 
satisfy legal purists. Those purists should 
appreciate that the rules they would like 
to impose, and for which they disin-
genuously assert support in existing in-
ternational law, will never be accepted 
by governments or the public. Even 
favourable judicial rulings will merely 
lead to legislative reform. The stakes are 
simply too high.

Until international law changes 
to conform to the post-September 11 
threat environment, it will remain an 
academic pursuit: a fine subject for de-
bate in the Faculty room, but irrelevant 
to the conduct of the global War on 
Terror.

Alan Anderson is a Melbourne lawyer 
and journalist.
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