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Executive Summary

The Public Health and Wellbeing Amendment (Pandemic Management) Bill 2021 (“the
Bill”) introduced by the Victorian state government into the Legislative Assembly on 26
October is a demand for power that is unprecedented in Australia’s peacetime history.

The purpose of the Bill is to insert into the Public Health and Wellbeing Act 2008
provisions which would confer additional, extraordinary, and permanent powers to the
state government to enable it to respond to pandemics.

In effect, the Public Health and Wellbeing Amendment (Pandemic Management) Bill
2021 gives Daniel Andrews dictatorial powers. It would allow the Premier and his
officials to:

*  Impose indefinite lockdowns even if there were no cases of the virus in the country
(new sections 165AE & 165Al)
*  Imprison people without trial (new section 165BA(1)(b)

*  Arrest people because of their religion, political beliefs, or ethnic background
(new section 165AK(4)).

All these powers would be exercised without the control or scrutiny of the Parliament or

the courts (new sections 165AG(6), 165AQ(2), 165AT(3) & 1658BI).

Analysis of the proposed legislation by the Institute of Public Affairs reveals the Bill
is fundamentally antithetical to parliamentary democracy. Specifically the proposed
legislation would violate fundamental democratic principles in the following six ways:

1. The Bill gives the Premier and the health minister the power to rule by decree
indefinitely
2. The Bill allows the health minister to use draconian powers against people based

on their religion, political beliefs, or ethnic background

3. The Bill grants sweeping powers to authorised officers and abrogates the
privilege against self-incrimination

4.  The Bill grants authorised officers the power to detain people without trial

indefinitely which abrogates the ancient right of habeas corpus

5. The Bill allows the health minister and authorised officers to exercise draconian
powers which could not be challenged in the courts

6. The Bill allows the government to exercise draconian powers without the scrutiny
of parliament.

It is during an emergency in which the government is exercising extraordinary powers
that checks and balances on the use of that power is more important, as there is a greater
capacity for power to be abused. It is not an excuse to indefinitely suspend parliamentary
democracy, which will be the case if the Bill is passed by the Legislative Council.
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1. The Bill gives the Premier and the
health minister the power to rule by
decree indefinitely

In addition to the continuing power of the Chief Health Officer to make state of
emergency declarations under the Public Health and Wellbeing Act, the Bill would
grant the Premier the discretion to make and extend a “pandemic declaration” which
enable the health minister to issue “pandemic orders”.

New sections 165AB and 165AE empower the premier to make a pandemic
declaration where he or she is “satisfied that there is a serious risk to public health”
arising from a pandemic disease or a disease of pandemic potential. The requirement
that the premier need only be satisfied of a risk to public health amounts to an
unencumbered discretion to make and extend a pandemic declaration regardless of
whether or not a case of the disease is present in the country.

The allowance that the disease does not need to be present in Victoria is an egregious,
unnecessary, and illogical disregard for the role of parliament. The absence of the disease
in the state would by definition mean that there is sufficient time for the parliament to sit
and debate the appropriateness of the government’s response to a potential pandemic.

While a pandemic declaration is in place the health minister would then have the
sole discretion to impose lockdowns and other draconian restrictions in a declared
“pandemic management area” in any area of the state through the use of “pandemic
orders” under new section 165Al.

The only limitation on the health minister to issue pandemic orders are that the health
minister must “believe” that the order is “reasonably necessary to protect public health.” To
emphasise the generality of this power, the proposed new section 165Al(2) lists numerous
ways the power can be exercised albeit “without limiting” the power. A pandemic order
may include, “but is not limited to,” an order to detain a person (new section 165Al(2)
(a)-(b)); restrict movement of people (new section 165Al(2)(c); prevent entry or exit

to pandemic management area (new section 165Al(2)(d)); regulate gatherings and
carrying on of activities (new sections 165Al(2)(f) and (h)); mandate the use of protective
equipment such as face masks (new section 165A1(2)(g)); and require a person to provide
information, produce documents or keep records (new section 165Al1(2)(i).

While the extant emergency powers have been utilised to do many of the things above,
the proposal vastly expands the discretion of the executive government. Significantly,
the government’s ability to extend a state of emergency has until now been time limited.
Whereas the government has on two occasions been required to return to parliament
to postpone the sunsetting provision of the State of Emergency period, the Bill would
abolish any requirement to ever go back to parliament. The consequence is that
government could suspend parliament, censor their opponents, and arbitrarily impose
lockdowns at any time in any part of the state for an unlimited period of time.
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2. The Bill allows the health minister to
use draconian powers against people
based on their religion, political beliefs,
or ethnic background

In exercising the powers under a pandemic declaration, the minister is expressly
permitted to “differentiate between or vary in its application to persons or classes

of persons identified by reference to an attribute within the meaning of the Equal
Opportunity Act 2010" (new section 165AK(4)). Section 6 of the Equal Opportunity
Act 2010 lists the following that are attributes on the basis of which a broad range of
discriminatory acts are prohibited under the legislation: age; breastfeeding; disability;
employment activity; gender identity; industrial activity; lawful sexual activity; marital
status; parental status; status as a carer; physical features; political belief or activity;
pregnancy; race; religious belief or activity; sex; sexual orientation; an expunged
homosexual conviction; and any personal association with a person who has, or is
presumed to have, any of the aforementioned attributes.

The Bill thereby expressly contemplates that the Minister can issue a pandemic order
that will discriminate against categories of Victorians if the minister forms the view that
this is “reasonably necessary to protect public health.”

In other words, the government can by declaration exempt itself from the rules that
apply to Victorians, who must comply with the obligation under the Equal Opportunity
Act 2010 to not engage in direct or indirect discrimination in their everyday lives. Rule
of law principles require the rulers and the ruled to be subject to the same laws, a
principle which is evidently suspended with respect to discrimination laws under the
provisions of this Bill.

Even more concerning is how the new section 165AK(4) permits the minister to
government to target people based on their political beliefs and activities. The kinds of
political beliefs that could arise in this context would be people whose political beliefs
or activities involve questioning or opposing the government’s public health measures,
or who conscientiously object to vaccine mandates as a condition of their employment
or participation in other public activities. This amounts to a licence to criminalise
speech and censor the opponents of the government.
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3. The Bill grants sweeping powers to
authorised officers and abrogates the
privilege against self-incrimination

Unelected authorised officers appointed by the unelected Chief Health Officer (under
new section 165AW/(2)) would be granted sweeping powers to exercise broad and
nearly limitless “pandemic management general powers” (new section 165BA). The
pandemic management general powers would enable authorised officers -

i. to take any action or give any direction, other than to detain a person, that the
authorised officer believes is reasonably necessary to protect public health;

ii. to detain a person in a pandemic management area for the period the
authorised officer believes is reasonably necessary to eliminate or reduce a
serious risk to public health.

The power under new section 165BA(1)(a) to “take any action or give any direction”

is intended to be broad, similar to the powers granted to the health minister to issue
pandemic orders. Specifically, under new section 165BA(4)(b), an authorised officer is
permitted to exercise pandemic management general powers at multiple people in certain
circumstances, including if the direction “relates to a particular activity at a particular
location and is given to persons undertaking that activity (including, but not limited to, a
direction to restrict movement, require movement or limit entry.” This provision appears to
explicitly provide that an authorised officer alone would have the power to prohibit any
kind of gathering, such as a political protest, which opposes the policies of the government.

In addition to the pandemic management general powers, the proposed powers of
authorised officers also include the ability to demand a person to produce information or
answer a question which override rights to silence. New section 212A would provide that
a person “is not excused from complying with a requirement under or for the purposes of
Part 8A (the pandemic management powers) to provide information on the ground that
the information” might incriminate the person or may make them liable to a penalty.

The privilege against self-incrimination is a “firmly established rule of the common law™’
and general immunity to protect a person from being coerced into answering questions
where answers to such questions may implicate the person in the breach of a criminal or
civil law. It developed from the idea that the power to compel a person to testify as to their
own guilt is a power that could be easily abused against both guilty and innocent people.

While the abrogation of the privilege against self-incrimination follows a trend identified
in Institute of Public Affairs at the federal level,? the dangers of suspending the privilege in
the Bill are particularly pronounced where the judicial system is effectively suspended or
stymied from exercising any oversight or scrutiny of the use of such powers.

1 Sorby v The Commonwealth [1983] HCA 10 [5] per Gibbs CJ.
2 Morgan Begg & Kristen Pereira, Legal Rights Audit 2019 (Institute of Public Affairs Research Report, February 2020).
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4. The Bill grants authorised officers
the power to detain people without trial
indefinitely which abrogates the ancient
right of habeas corpus

A decision by an authorised officer to detain a person under the powers of the Bill
would not be reviewable not in a court but by Detention Review Officer appointed by
the health department.

Whereas Institute of Public Affairs analysis of the COVID-19 Omnibus (Emergency
Measures) and Other Acts Amendment Bill 2020 found the right of habeas corpus
would be suspended during the state of emergency declared with respect to
Covid-19,® the Bill would establish this as a permanent feature of the legislation.

Habeas corpus refers to the fundamental common law right that secures the right of a
detained person to be brought before a magistrate to determine whether the detention
is lawful. The right predates Magna Carta, being first identified in the 1166AD Assize
of Clarendon during the reign of Henry Il, who wanted to phase out trial by ordeal

in favour of evidence-based trials. Specifically, Clause 4 of the Assize of Clarendon
provided that a robber, murderer, or thief when detained shall be brought before a
justice and “there, before the Justice, they shall do their law.”

This is essential to the administration of justice as the right to be heard by a judicial
officer constrains the ability of people exercising powers of arrest and detention to
abuse those powers. However there is no provision in the extant Public Health and
Wellbeing Act 2008 or the Bill requiring a person who is detained to be brought before
a magistrate. Instead, the authorised officer is required to review their own decision

to detain the person (new section 165BG(2)), while a detained person may make an
application to the Secretary of the Department of Health for a review by a “Detention
Review Officer” appointed by the Department of Health (new section 165Bl).

While Order 57 of the Supreme Court (General Civil Procedure) Rules 2015 provides,
in ordinary circumstances, a power to issue a write of habeas corpus, it is entirely
untested in terms of how this would apply to the exercise of extraordinary emergency
powers in the Bill. It is probable that the provision for review by a detention review
officer is intended as a substitute to judicial oversight, particularly where it is likely that
the emergency powers would be used to limit access to the courts more generally.

Any limitation of the right of habeas corpus would mean that a person may be detained
indefinitely by an authorised officer under a subjective belief that it is “reasonably
necessary to eliminate or reduce a serious risk to public health” (s 165BA(1)(b)) but whose
determination could not be reviewed in a court according to ordinary legal principles.

3 Parliament of Victoria, Alert Digest No. 9 of 2020 (Scrutiny of Acts and Regulations Committee, October 2020) 69.
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5. The Bill gives the health minister
and authorised officers draconian
powers which could not be challenged
in the courts

The scope of the health minister’'s power during a declared pandemic to make
“any order” and the power of an authorised officer to “take any action or give any
direction” are both limited only by their subjective belief that the order, action, or
direction is reasonably necessary to protect public health.

What the minister or the authorised officer “believe” to be “reasonably necessary” is
fundamentally an assessment of an opinion or a state of mind. It does not need to be
and could not be assessed against an objective standard.

In the absence of an applicable objective standard, the orders and actions taken by
the minister and authorised officers are in effect unreviewable. A person raising a
challenge to the merits of a pandemic order or an authorised officer’s direction would
need to establish legal unreasonableness, a nearly unreachable standard to meet that
may catch only the most extreme forms of overreach, although even this cannot be
confidently predicted.

This is not a low-threshold, this is a no-threshold for exercising power. It amounts to the
concentration within a small number of politicians and officials a plenary power to create
laws, in effect exercising nearly limitless legislative power to control the lives of Victorians.
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6. The Bill allows the minister to exercise
draconian powers without the scrutiny of
parliament

The vast powers vested in the Premier, the health minister, and unelected authorised
officers would be exercised without any approval or scrutiny from the parliament.

The Premier would not only possess an unencumbered discretion to make and extend
pandemic declarations indefinitely, but the requirement that the Premier must report
to parliament that a pandemic declaration has been made, varied, extended or
revoked is unenforceable. A failure to comply with the reporting requirement in new
section 165AG “does not affect the validity of the declaration... as the case requires.”
Similarly, a failure by the health minister to comply with an obligation to table in
parliament documents relating to a pandemic order does affect the validity of the

U

pandemic order.

The powers of the parliament to scrutinise, suspend or disallow pandemic orders

are almost ineffectual. Rather than a general power to rescind pandemic orders,

the parliament may only disallow pandemic orders upon the recommendation of

the Scrutiny of Acts and Regulations Committee (“the SAR Committee”), whose
membership is generally dominated by members from the same political party as the
health minister. Moreover the scope for the SAR Committee to make a recommendation
is limited to orders which are beyond the power of the minister to make (which is a
nearly limitless power) or being incompatible with human rights under the Charter
of Human Rights and Responsibilities Act 2006 (new section 165AS(1)), but would
not extend to the merits of the minister’s decision. Institute of Public Affairs research
during the COVID-19 pandemic in 2020 highlighted how narrowing the work of
parliamentary oversight committee’s in particular has

led to a reduction in scrutiny of and transparency over law-making. This has
concomitantly removed an important check and balance on the exercise of
government power, intervention, and authority, leaving Australia’s rights and
liberties exposed to government overreach.*

Even the SAR Committee’s power to suspend the operation of a pandemic order
pending consideration of the parliament (under new section 165AT) can be ignored
if the health minister advises the Governor to declare that the order is not suspended
(new section 165AT(3).

In place of parliamentary involvement or debate over pandemic powers, the Bill
proposes to establish an Independent Pandemic Management Advisory Committee.
This Committee would be wholly appointed by the health minister according to the

4 Dara Macdonald & Morgan Begg, Bypassing Democracy: A Report on the Exemption of Delegated Legislation
from Parliamentary Oversight (Institute of Public Affairs Research Report, June 2020) 1.
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health minister's own consideration of the skills, knowledge or relevant experience of
its members, which puts into doubt how effective its independence from the minister
can be. The Advisory Committee would possess no power to rescind or override the
health minister’s orders and would not need to be appointed immediately upon the
declaration of a pandemic. New section 165CE(1) provides that the committee must
be established only “within 30 days of the first extension of a pandemic declaration”,
meaning the Advisory Committee could be absent for up to approximately two months
after a pandemic is initially declared.

An emergency, where the executive is empowered to exercise more discretionary
power, is a cause for more oversight and scrutiny as the opportunity for abuse of
power is significantly higher. It is not an excuse to automatically suspend parliamentary
democracy, which is what the provisions of the Bill effectively accomplish.
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The Wider Context

It is important to acknowledge that the Public Health and Wellbeing Amendment
(Pandemic Management) Bill 2021 is being proposed in the wider context of the
state government’s ongoing response to the Covid-19 pandemic. Since March 2020,
Victorians have been required to comply with periodic stay-at-home orders and
restrictions on public activities and gatherings, issued under the Public Health and
Wellbeing Act 2008 and through broad powers exercised by the unelected Chief
Health Officer and other authorised officers.

As research by the Institute of Public Affairs has highlighted, the state government’s
response to COVID-19 has frequently been inconsistent with the rule of law and in
some cases has been potentially unlawful.

* InJuly 2020, the Institute of Public Affairs obtained legal advice from Stuart
Wood AM, QC, that revealed that Victoria Police potentially acted unlawfully
by refusing to enforce Stay at Home and Restricted Activities directions against
protesters at a Black Lives Matter march in the Melbourne CBD. The advice also
noted that Victoria Police, and therefore Victorian taxpayers, could be exposed
to civil claims that would add to the enormous cost of the pandemic response.®

*  Research by the Institute of Public Affairs has also highlighted the government’s
arbitrary treatment of protesters. The Victorian Police Chief Commissioner argued in
September that the decision to not enforce the directions against Black Lives Matter
protesters was made on the basis that protesters were likely to become violent if the
law was applied to them in the same way they were applied to every other Victorian.
This was not a decision about law enforcement but a subjective policy decision.®

®  Research by the Institute of Public Affairs has demonstrated that the arrest of
Ballarat woman Zoe Buhler was probably unlawful because posting a political
opinion on social media about a lockdown protest does not constitute the
criminal offence of incitement.”

*  Research by the Institute of Public Affairs published as early as April 2020
highlighted how the social and economic restrictions imposed in Victoria
exceeded social distancing restrictions, were not proportionate to the public
health risk, and were by far the most draconian in the country.®

5 Morgan Begg, ‘Victoria Police potentially acted unlawfully in allowing Black Lives Matter protest’ (Institute of Public
Affairs Media Release, July 2020).

6 Morgan Begg, ‘Covid totalitarianism,” The Spectator Australia, 17 September 2020.
7 lbid.

8 Morgan Begg, States of Emergency: An Analysis of COVID-19 Petty Restrictions (Institute of Public Affairs Research
Report, April 2020).
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*  Research by the Institute of Public Affairs argued that separate motions passed
by the Victorian Legislative Assembly and Legislative Council to require state
parliamentarians to provide proof of their vaccination status in order to attend
parliament was unconstitutional ?

It ought to be unthinkable that the state government, after enforcing cruel and arbitrary
controls over Victorians and imposing the world’s longest lockdown in Melbourne,
could be given even more power. As 60 Queen’s Counsels noted in an open letter
expressing their deep concerns about the Bill:

It is one thing to allow temporary rule by decree with an unforeseen and
extraordinary emergency in circumstances of extreme urgency. It is something else
altogether to entrench rule by decree as a long-term norm.'®

The existing public health emergency powers in the Public Health and Wellbeing Act
2008 requires serious reform. Even in an emergency, the role of parliament and the
courts to assert the rights of the citizenry against the potential abuses of the state is
even more important. It is a reason to ensure democratic legitimacy, oversight, and
scrutiny is at the centre of the government’s response, not a reason to defer absolute
power to the government.

Genuine democratic oversight and accountability of the public health powers would
require the parliament to approve by special majorities the declaration and extension
of state of emergency declarations, conferring an unrestricted power of the parliament
to vote to rescind emergency orders, and empowering the courts to scrutinise

the decisions of the executive government by narrowing the scope of the existing
emergency powers.

Itis also clear that the Bill makes the flaws in the existing Public Health and Wellbeing
Act 2008 significantly more dangerous. It is not satisfactory to say that the powers
would not be used in the ways outlined in this report. The government has drafted

a specific proposal for the powers it would like to have at its disposal, and it is not
unreasonable to assume that the government would demand powers it intends to use,
either in the short or long terms. That the government could exercise these powers
amounts to an unacceptable violation of fundamental democratic principles.

9 Morgan Begg, ‘Vaccine mandates on Victorian parliamentarians unconstitutional: IPA” (Institute of Public Affairs

Media Release, 19 October 2021).

10 Brianna McKee, ‘Key new signatories back QC'’s open letter against Andrews’ ‘unlimited’ pandemic
powers,” Sky News, 10 November 2021 <https://www.skynews.com.au/australia-news/coronavirus/
key-new-signatories-back-qcs-open-letter-against-andrews-unlimited-pandemic-powers/news-story/

a5cf6c218e3656f2186a49360ab67462>.
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