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The Legal Rights Essay Series features intellectual insights on
issues that affect Australians’ rights and freedoms, the rule of
law, and Australia’s constitutional and common law traditions.

The Legal Rights Essay Series is an initiative of the Law and
Freedom Program at the Institute of Public Affairs. The Law
and Freedom Program conducts and publishes research and
analysis of the effects of government policy on the foundations
of the Australian legal and constitutional order, the principles
of limited government, freedom of speech, and equal treatment
under the law.

The Law and Freedom Program was established to address the
public policy and cultural challenges threatening Australians’
freedoms, including:

« Repeated attempts by government to limit freedom of
speech online and through the expansion of vague and
subjective anti-vilification laws.

» The increasing concentration of power in unaccountable
bureaucratic institutions.

« The influence of radical theories on the teaching of law and
its wider impact on the Australian legal system.

These issues and more will be explored in future instalments of
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Foreword
Morgan Begg

The Hon. Ian Callinan AC, KC, is not only an eminent legal mind
but a world class intellect. He joined the High Court of Australia
in 1998 at a time of the court’s lowest ebb. Its reputation was in
tatters following a series of decisions that have been branded as
instances of “judicial activism’, where conventional interpretative
principles were discarded in favour of the values and preferences
of the judges of the day.

Mr Callinan brought to the Court a rigour based on legal
precedent and practicality, if only by ensuring a voice on the
bench gave weight to such matters as the original purpose and
intention of the constitutional text. He stood apart from most
judges by actually recognising that Australia was constitutionally
a federation, and that the Constitution ought to be interpreted
in that way. His principled dissent in the WorkChoices case in
2006, in the face of a majority swept away by arguments to widen
the Corporations power to give the Commonwealth government
even more unfettered power over domestic economic matters,
showcased why his appointment was so important.

This is why the Institute of Public Affairs is delighted to publish
Mr Callinan’s essay as the first in the Legal Rights Essay Series.
The purpose of the Legal Rights Essay Series is to provide an
elevated platform for leaders in law and jurisprudence to explore
the deeper ideas at the foundations of Australians’ rights and
freedoms.

The essay is an important exploration of the history and flaws of
international law, in this case as practiced by the International
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Court of Justice. Australians should be deeply concerned about
the prevalence of international law because it is the principles of
that sphere that are given undue weight in law schools and even
by judges.

The problem with adopting international law principles is that
we already have legal principles — based on the common law. The
International Court of Justice or any other organ associated with
the United Nations are not common law institutions, but have
developed their own customs based on non-English legal traditions.

Australia was blessed to inherit the English common law. The
English common law was built and developed over centuries
through gradual decision making which applied and reinforced
existing English customs and Christian principles. In this way,
the common law became the foundation for the ancient rights
and liberties of free people.

As Mr Callinan’s essay reveals, many of the principles we take for
granted, in particular the separation of governmental powers and
judicial bias, are not so highly valued in international institutions.

The lack of principle is also seen by the reaction of the court
to this essay. After inviting Mr Callinan to contribute a chapter
to a book celebrating the International Court of Justice’s 80th
anniversary, it attempted to substantially edit the draft to remove
many critical references. How the contributor was expected to
make “some modest proposals” for reform without justifying the
need for the reform is unclear.

Worse yet was the request to remove several references to the
International Court of Justice’s activities in authoring “advisory
opinions” about climate change. As Mr Callinan recounts,
the General Assembly of the United Nations in 2023 referred
questions to the International Court of Justice regarding what
states were obliged to do under international law to “ensure the
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protection of climate systems and other parts of the environment
from anthropogenic emissions of greenhouse gases” and what the
legal consequences would be for failing to meet such obligations.
The question was posed as if the catastrophic events were assumed
and unarguable, and the court met with the International Panel on
Climate Change (IPCC) to deliberate, seemingly without cross-
examination of any expert; nor were any other perspectives sought.

These are relevant observations because if anthropogenic emissions
of greenhouse gases are not causing catastrophic harm to “climate
systems’, then states cannot be under an obligation to ensure their
protection from anthropogenic emissions. In other words, if no
obligation exists, there can be no consequence for failing to oblige.

It is difficult not to conclude that the Court was not so much being
asked to provide a legal opinion, but to be effectively conscripted
to give its authority and standing - being a Court perceived to be
above politics - to give added weight to a specific policy perspective.

In fact, the ICJ as much as acknowledges this. When the IC]
released its unanimous advisory opinion in July 2025 asserting that
states have a binding obligation under international law to “use all
means at their disposal to prevent activities carried out within their
jurisdiction or control from causing significant harm to the climate
system, it included this extraordinary statement at the conclusion
of the press release:

The Court concludes by noting that through this Opinion,
it is participating in the activities of the United Nations and
the international community represented in that body, with
the hope that its conclusions will allow the law to inform
and guide social and political action to address the ongoing
climate crisis.

Small wonder then that Mr Callinan makes the following
observation about this particular advisory opinion:
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Itis submitted that the Opinion inrespect of Climate Change
to a fair-minded and informed reader is unpersuasive and
does not enhance the standing and authority of the Court
... It gives the appearance that the IC] may be an echelon
of the IPCC and the executive of the United Nations itself.
It has the capacity to affect not only the doctrine of the
separation of powers but also the doctrine of audi alteram
partem [listen to the other side].

By complying with the UN’s request and producing this Advisory
Opinion, the International Court of Justice wittingly was
complicit with perpetuating a moral hysteria on climate change.
It then followed this by acting censoriously by attempting to
scrub unfavourable comments about this action from Callinan’s
chapter.

The lesson to be drawn from this essay is that we should engage
with international legal institutions with caution. Ultimately,
there are a range of legal systems in the world, of which purely
common law jurisdictions such as Australia are a relative
rarity. The principle that judges decide on legal questions and
parliament decide questions of policy, are the kind of common
law traditions that are taken for granted but must be guarded,
particularly from the influence of other traditions which have
a fundamentally different interpretation of the role of the
judiciary, parliamentary democracy, and the rule of law.

The IPA is proud to publish Ian Callinan’s essay in full and
unredacted.

Morgan Begg
Director of Research
August 2026
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An International Court for the Future:
Some Modest Proposals

Ian Callinan

Writing as a judge ad hoc only I acknowledge that there are
limitations upon my knowledge, and experience of the processes
of, and demands upon the permanent judges of the International
Court of Justice (the “ICJ”). I would also acknowledge with
gratitude the assistance and courtesy I received as a judge ad hoc
from the Registrar of the Court and its permanent members when
I served there. By then I had practised as a generalist advocate in
state, territory and federal courts of Australia, the High Court
of Australia and the Privy Council in London, had sat as an
arbitrator from time to time, served on the High Court for nine
and a half years, and had returned to practice as a barrister (but
not as an advocate), arbitrator and mediator.

Even so, it was exciting and not a little daunting to be asked by the
First Law Officer of Australia, the Hon. George Brandis Q.C., if I
would be available to sit as the Australian judge ad hoc if approved
by the General Assembly and the Security Council of the United
Nations in the matter of Timor-Leste v Australia.!

In 1933 no lesser authority than Sir Hersch Lauterpacht criticised
the structuring of the Court so as to include a judge ad hoc as an
appointee of each of the national parties to a dispute before the
Court as a “fatal lack of rationality”.?

Nonetheless, the inclusion can be justified on the basis that a judge
ad hoc can provide ready advice to the Court in its deliberations
with respect to questions of domestic law and other local matters
which may be relevant to the decision of the Court.
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The ICJ, although in some respects similar to other high courts
in the Anglosphere with which I was familiar, was so different in
other respects as to be truly unique.

To be one of seventeen judges sitting on a case each from a different
foreign country, with one exception (two French lawyers being
the exception, permanent judge His Excellency Ronny Abraham,
and M. Jean-Pierre Cot nominated by Timor-Leste as judge ad
hoc), was for me too a unique experience. The majority of the
judges were from jurisdictions of different legal traditions from
those of the common law jurisdictions with which I was familiar.
One might not naturally think of the IC]J as the high court that it
is, as a trial court and not a court of appeal. The ICJ has, except in
the unusual situation of an agreement between the parties, to find
the facts and to draw necessary inferences from them to which
the law is to be applied.

The experienced trial lawyer or judge ordinarily will approach a
case with a sceptical cast of mind. Such a lawyer knows that there
is almost always a plausible counter-factual, or at best a possible
counter inference to the one advanced by the moving party.

The jurisdiction of the IC] inevitably requires it to delve into
clashes, sometimes horrific clashes between nations and tribes
where the truth has been obscured by the smoke and noise of old
and current wars. It has to make sense, and if it can, a settlement
and peace out of all this. The judges (including ad hoc judges)
have all made their Declaration of Impartiality.’ The task of the
Court is not only to reach an impartial and consciously made
conclusion, but also to do that in a reasonably transparent and
fair manner. And although the Court is a trial court, it is, as well,
in its jurisdiction as a trial court, a court whose decisions are not
open to appeal and correction by any other court.

It would not be surprising if, after eighty years, aspects of the
composition, practices and jurisprudence of the ICJ invited
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examination and reconsideration, even though in the course of
that period others have looked critically at some of them.

Indeed, a case can be made for automatic inclusion on the
Court of a national of every member of the Security Council on
the ICJ, even if the nation of a member is engaged in unlawful
international conduct. The IC]J is a court of pacification and of an
entirely benign purpose. By osmosis, an international offender
might be influenced to conform with the law.

The matters to which I have referred and others that I subsequently
mention have caused me on this eightieth anniversary of the IC]
to reflect upon the past and possible future composition and
practices of it.

It does seem to this lawyer that the United Nations and the Court
would be better served and more effective if they were to embrace
some modest proposals that I would make for reform.

1. Representation of the United Kingdom
and the common law on the ICJ

The first of them is that the Court should always include in its
number of permanent judges an appropriately qualified lawyer
from the United Kingdom (which it does not presently have).*

Democracy and freedom are two of the most precious possessions
of any community, local, national, and international. In any ledger
of the good and the bad, England, Britain, the United Kingdom
would have much more on the credit side than most other nations,
from the Magna Carta to the dark days of 1939 to 1941, when the
United Kingdom and its dominions stood alone against the forces
of the bad. In 1945, that nation and its dominions, including my
country Australia, were, with others of course, instrumental in
bringing into existence the United Nations and the International
Court of Justice. I mention Australia in this context not out of

* Text highlighted in grey was flagged by the ICJ editorial committee for removal or
revision. Please refer to the correspondence included in the Afterword.
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chauvinism but because it was an Australian scholar, historian,
politician, and former jurist, the Right Honourable H.V. Evatt
Q.C. PC., who as the President of the third session of the
General Assembly had made a major contribution to the drafting
of the Charter and, albeit to a lesser extent, the statute for the
establishment of the ICJ.*

There is also this: the United Kingdom is the progenitor of the
Westminster system of government and the Common Law
Method, and on any view representative of a major system of law
that has been adopted by old and new nations across the world.
It is difficult to understand, therefore, having regard to Article 9
of the Statute of the International Court of Justice (the “Statute”)
and otherwise, how the General Assembly could reasonably omit
from the composition of the ICJ at any time and for any period, a
candidate from the United Kingdom.

It is interesting and relevant to notice that a predecessor to
the International Court of Justice, the Permanent Court of
Arbitration, was brought into existence 127 years after a British
Judge, Lord Mansfield, declared slavery repugnant to the law of
Britain in powerful and resounding terms:

The state of slavery is of such a nature that it is incapable
of being introduced on any reasons, moral or political, but
only by positive law, which preserves its force long after
the reasons, occasions, and time itself from whence it was
created, is erased from memory. It is so odious, that nothing
can be suffered to support it, but positive law. Whatever
inconveniences, therefore, may follow from the decision,
I cannot say this case is allowed or approved by the law of
England; and therefore the black must be discharged.’

Three other high and moral endeavours on the part of Britain
were to follow Lord Mansfield’s declaration. The first was the
establishment in 1808, following the enactment in the previous
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year of the Slave Trade Act 47 Geo. 3 Sess. 1. c. 36, by the British
government of the West Africa Squadron of Royal Navy warships to
blockade the ports of Africa from which slaves were regularly being
shipped to the Americas.® The second endeavour was to negotiate
with various nations of the world treaties to enable British sailors
to board the ships of slave traders to secure the release of the slaves
chained together on them.” The third of the endeavours was the
enactment of the Slavery Abolition Act 3 & 4 Will 4 ¢ 73.

There is, it may be argued independently of legal considerations,
an additional reason for the inclusion of a British appointee.
It is that the realpolitik of the international order realistically
requires the presence on the IC] of a national from each of the
five permanent members of the Security Council.

Of the five permanent members of the Security Council, a case
can be made for the representation of Russia on the ICJ by
reason of its historical claim to be one of the originators of an
international court, notwithstanding that Russia has never really
been a functioning democracy.

Although the case for an international court of justice is
incontrovertible, as with all human affairs, the means by which such
a court might be brought into existence and might discharge its
functions are almost certainly bound to be controversial. Much has
been written about the genesis of the IC] but it is interesting to note
that a major progenitor of it was the Tsar of Russia in 1898,° when
three quarters of the Russian population were living basic agrarian
lives, not far removed from the servitude of feudalism which had
been abolished by law in 1861.° It was in that year that Russia made
its proposal that led to the establishment of the Permanent Court of
Arbitration following the 1899 Hague Peace Conference."

Before continuing, I need to say something about the importance
of trust, transparency and confidence.
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It is to be doubted whether anyone in modern times has explicated
better the paramountcy of the need for trust, transparency and
confidence, not only in public institutions and utilities but also in
judiciaries than the British philosopher Baroness O’Neill in her
illuminating Reith Lectures in 2002. Her Ladyship began her first
lecture with a reference to Confucius:

Confucius told his disciple Tsze-kung that three things are
needed for government: weapons, food and trust. If a ruler
can’'t hold on to all three, he should give up the weapons
first and the food next. Trust should be guarded to the end:
‘without trust we cannot stand’"'

In her fourth lecture, she spoke of trust and transparency,
developing the theme by pointing out that trust and transparency
were interlocking concepts. As her Ladyship relates, there cannot
be transparency without the facilitation of open, honest and
reliable information.

2. Potential Conflicts of Interest on the ICJ

That having been said, I move to the issue that others have visited,
not in my respectful view entirely satisfactorily, in the past. It is
the issue of the proper meaning and application of Article 16 of
the Statute which provides as follows:

a. No member of the Court may exercise any political
or administrative function, or engage in any other
occupation of a professional nature.

b. Any doubt on this point shall be settled by the decision
of the Court.

In passing, I will note that in the domestic courts of Australia, the
impartiality or otherwise of a trial court or indeed of a judge of
an appeal court falls to be resolved by the judge concerned. The
second sub-paragraph of Article 16 would not on its face exclude
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participation by a challenged judge in the making of a decision
regarding the conduct of that judge in undertaking extra-judicial
roles that might give rise to a conflict of interest on the part of the
judge concerned.

It should not be surprising that most people would not
unreasonably think that a judge should not be a judge in the judge’s
own cause. In fairness it should be said that the issue has been
controversial in many jurisdictions, international and national.
Courts of the common law jurisdictions have not spoken with
one voice on the issue. In Australia, the High Court has held that
a judge should disqualify himself or herself if a “fair-minded lay
observer might reasonably have apprehended that the judge might
not be bringing an impartial mind to the resolution of the matters
[the judge] was required to decide”'> That test does not, it may
be argued, address the fundamental question as to who should
decide whether the test is satisfied or not. By majority, the High
Court decided that the matter was uniquely for the challenged
judge to decide.”

The question of apprehended bias is more likely to arise at the level
of the trial court than on appeal. It is rare that when a challenge on
the ground of apprehended bias is made that there is any dispute
about the underlying facts. That being so, a better solution might
be that a different judge from the challenged judge determine the
issue of alleged bias either actual or apprehended. Although that
has been suggested as an appropriate course in dicta of the High
Court," the principle remains unchanged from what has been set
out above.

In the United States, the question of partiality or impartiality of
a judge falls to be decided under the constitutional guarantee of
due process."” The Supreme Court of the United States has taken,
in my respectful opinion, a much more nuanced and realistic
approach, and therefore more satisfactory one, than Australian
courts, and for that matter, than the European Court of Justice'
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and the International Criminal Court."” The Supreme Court of
the United States has stated the test in this way:

The inquiry is an objective one. The Court asks not whether
the judge is actually, subjectively biased, but whether the
average judge in his position is ‘likely’ to be neutral, or
whether there is an unconstitutional ‘potential for bias’'®

In conducting this inquiry, the Supreme Court asks whether:

[U]lnder a realistic appraisal of psychological tendencies and
human weakness, the interest poses such a risk of actual bias
or prejudgment that the practice must be forbidden if the
guarantee of due process is to be adequately implemented."

Returning to Article 16 of the Statute, the language is pellucid. No
member of the International Court of Justice is to engage in any
other occupation of a professional nature. Notwithstanding that,
some members at least of the ICJ have insisted that they are free
to work as arbitrators and perhaps otherwise from time to time.

It is relevant at this stage to look at some statistics and recent
history of the Court and the members of it.

No one seems to have suggested that judges of the Court have
been distracted from their work as judges. It is not unfair to point
out that in the 80 years of its existence the Court has disposed
of slightly fewer than 200 cases in total, including ones in which
advisory opinions have been given.” Judges may well have had time
on their hands but that circumstance could hardly be regarded as
reason for non-compliance with Article 16 of the Statute.

By contrast, according to their latest available annual reports in
each year, the Supreme Court of the United Kingdom disposed of
43 cases,” the Supreme Court of the United States 64 cases* and
the High Court of Australia 43 appeals.”® Each of those Courts also
disposed of substantial numbers of applications for leave to appeal, in
the United States in thousands (cert.) and in Australia in hundreds.
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The United Nations has previously expressed concerns about
the extra-judicial activities of members of the IC]J. In a report in
1995, the Advisory Committee on Administrative and Budgetary
Questions, a subsidiary of the General Assembly responsible
for the examination of the United Nations’ budget, raised the
following questions concerning:

a. the extent of outside remunerated activities engaged in
by the judges of the ICJ;

b. the time spent on those activities;
c. the payment received for those activities;

d. the extent of the use of the Court facilities, including
staff for those activities; the issue of disclosure of
remuneration received from those activities; and

e. the need for guidelines on these issues.**

Although the IC] had previously interpreted Article 16 as
permitting members “to accept occasional appointments as
arbitrators’? the Advisory Committee recommended that the
General Assembly invite the IC] to reconsider its position.?® The
ICJ responded to these concerns in its 1995-1996 Annual Report.
It affirmed its interpretation of Article 16, based on the historical
practice of members of the Permanent Court of International
Justice and the ostensible endorsement by international organs
and states of the judges’ extra-judicial activities.”

Although President Abdulqawi Yusuf (as His Excellency then
was) informed the United Nations General Assembly in 2018
that the members of the Court “will not normally [participate
in] international arbitration” (emphasis added), members of the
Court are still able to participate in inter-State arbitrations.?

The impasse between the General Assembly of the United Nations
and the judges of the IC] remains, albeit that the response of the
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Court to the above concerns could hardly be regarded as a persuasive
argument in practically any court of a functioning democracy.

Two researchers from the International Institute for Sustainable
Development have provided the following statistics in relation to
known extra-judicial remuneration received by some judges of
the Court as follows:

Figure 1: Sitting ICJ judges acting as arbitrators and annulment
committee members in treaty-based ISDS disputes known as of 2017

Peer Tomko* 15 R
Christopher Greenwood* 11
James Richard Crawford* 9 “
Bruno Simma 7
Thomas Buergenthal 7
Abdulqawi Ahmed Yusuf* 6
Bernardo Sepulveda-Amor 5
Francisco Rezek 5
Gilbert Guillaume 3
Joan E. Donoghue* 3
Kenneth Keith 2
Mohammed Bedjaoui 2
Antonio Augusto Cangado Trindade* 2
Rosalyn Higgins 1 n @ Arbitral Tribunal
Stephen M Schwebel 1 n @ Annulment Committee
Ronny Abraham* 1 *Current Members of the Court

Source: Nathalie Bernasconi-Osterwalder and Martin Dietrich Brauch, “Is ‘Moonlighting’ a Problem?
The role of ICJ judges in ISDS’, International Institute for Sustainable Development, November 2017, p. 2.
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The preponderance of informed opinion as to the propriety of
the acceptance of a remunerated office or other extra-judicial
remunerated work by sitting judges justifies the concerns of the
Advisory Committee. A like issue arose in the United States almost
immediately after the independence of the United States from
Britain in Hayburns Case (1792), where five of the six justices
of the Supreme Court of the United States refused to perform
duties imposed by an Act of Congress requiring them to hear
disability claims by Revolutionary War Veterans and to make
recommendations to the Secretary of War, who could modify or
reject the judges’ recommendations. Those justices in a letter to
President George Washington pointed out that the Act imposed
non-judicial duties on the Courtand was therefore unconstitutional.
There was a not dissimilar case in Australia in more recent times.
A judge of the Federal Court of Australia was appointed to
conduct an inquiry into “secret [Indigenous] women’s business” by
the federal Minister for Indigenous Affairs and to report to him
under the relevant legislation. The High Court of Australia held
that the appointment was unconstitutional on the ground that the
performance of such a function by the Federal Court judge placed
the judge in the echelons of administration, liable to removal by the
Minister before the report was to be finalised making the Federal
Court judge a de-facto ministerial adviser.*

By 1919, Sir Adrian Knox was a wealthy man by reason not
only of his successful practice at the Bar of New South Wales,
but also as an heir to a considerable family fortune, and shrewd
investments in several commercial enterprises, of some of which
he was a director. In that year, immediately on his appointment
to the High Court as its Chief Justice, he resigned from all of his
directorships and further, perhaps excessively scrupulously, sold
all of his investments. Eleven years later when he was bequeathed
another fortune, this time on the death of a close friend, he retired
from the High Court and resumed a life in business, and among
other things administering his second inheritance.
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As an alternative to an obligation of the making of an annual
declaration by a judge of the IC] with respect to extra-judicial
work and remuneration, the General Assembly of the United
Nations might give consideration to provision of an appropriately
adapted version of s 22 of the Supreme Court Act of Queensland
1991 (Qld) which provides as follows:

(1) Subject to this section, a judge may accept and hold
another public office.

(2) A judge who accepts another public office—

(a) must immediately notify the Attorney-General in
writing; and

(b) must immediately resign the other public office if
the Governor in Council decides, after consultation
between the Attorney-General and the Chief Justice,
that the holding of that office, or the conditions on
which it is held, would be inconsistent with the
proper discharge of the office of a judge.

(3) A judge may receive remuneration in relation to the
acceptance or holding of another public office only
with the approval of the Governor in Council.

(4) In this section— public office includes—

(a) an office or appointment granted or made by the
Government of the Commonwealth, another State
or a Territory; and

(b) an office or appointment in or in relation to a
university or other educational institution, a
hospital or a charitable institution.

I would emphasise that there is no evidence so far as this writer
is aware, that judges of the IC] have performed other professional
work than is the subject of the statistics to which I have referred
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above. On the basis of the material upon which this paper
touches, a second modest proposal for reform is that judges of
the ICJ should be obliged to make an annual disclosure of extra-
judicial professional work and the money received from it. Such
disclosure would enhance transparency and trust in the ICJ.
Before leaving this topic I mention that the untaxed salaries of the
judges of the IC] compare not unfavourably with the salaries after
tax of judges of other high courts across the world, including the
judges of the Supreme Court of the United Kingdom, the justices
of the Supreme Court of the United States, and the justices of
the High Court of Australia. And like the judges of those courts,
the judges of the International Court of Justice qualify for a
substantial pension of one half of the judicial salary after 9 years
of service on the IC]. Moreover, the judges of the ICJ enjoy the
privilege and prestige of their position and can expect to carry
the latter, their prestige, into a post-judicial professional career.

3. The ICJ’s Jurisdiction to give Advisory Opinion

The third topic upon which I touch is the jurisdiction of the Court
to give Advisory Opinions, a jurisdiction exercised on thirty-two
occasions, the third most recent of which was unanimous in its
conclusions although a total of 12 individual or joint separate
opinions or declarations were issued. That Opinion, to which I
will return, exemplifies some of the problems associated with the
exercise of the relevant jurisdiction. Before I do that, I should
say something about the differing and sometimes controversial
approaches taken to judicial advisory opinions generally.

An appropriate starting point is the wide divide between
western democracies, essentially whether there should be a
strict separation of the three fundamental arms of government
in democracies, the elected parliament, its executive, sometimes
elected, or appointed by the majority in parliament, and the
judiciary. In the United States, a substantial majority of the judges
in the states themselves as opposed to federal judges are elected
(either initially or in confirmation elections) to their office.
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The evolution in Britain to the current state of affairs, was
advancing but far from complete when Montesquieu wrote:

In every government there are three sorts of power: the
legislative; the executive in respect to things dependent on
the law of nations; and the executive in regard to matters
that depend on the civil law.*!

Despite widespread knowledge of Montesquieu’s insights, it took
many years before the evolution could be seen to be completed.
For example, it was not until 2009 in the United Kingdom that
a new Supreme Court to be divorced entirely from the Houses
of Parliament, was brought into existence. In the second reading
speech for the bill to achieve that result, the Lord Chancellor
who effectively abolished his own ancient title and role on the
Woolsack in the House of Lords said:

[T]he time has come to reflect the reality of our constitutional
arrangements. The Law Lords are appointed to the final
Court of Appeal, not the legislature. They are judges.*

In the early days of the new nation of the United States, its
Supreme Court asserted its independence from Congress in
Marbury v Madison® by holding that it could review and strike
down the laws of Congress.

To a lawyer accustomed to the Common Law Method and
system of government that separates the three primary arms
of government, the European system of which France as a
progenitor via the Napoleonic Code may be taken to be a
template for other European countries, seems a little strange
in that the Administrative arm of the Judiciary, at its peak the
Conseil d’Etat, appears to be in the nature of a limb of executive
government itself.

It may be argued however, it is a very short step from the inclusion
of a court in executive government, to overreach by that court in
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purported performance of its judicial role. Self-evidently it also
has the capacity to reduce trust in the judiciary itself. Justice is best
served by open and transparent processes in which there is a full
testing of plausible factuals and counter-factuals rather than an
opinion given on an assumed or hypothetical set of facts treated
as conclusive, as may happen when Advisory Opinions are given.

The question of the exercise of an advisory jurisdiction by the
High Court of Australia was first considered in 1921. The answer
given was a qualified negative.* In modern times, if the question
were to arise again, it is submitted that the answer would be an
unqualified negative one. In Grollo v Palmer, Gummow J, as a
justice of the High Court of Australia, said:

Many administrative functions are advisory in nature
or outcome. The advisory opinion is alien to the federal
judicial power. The association of serving judges with
advisory opinions has the potential to deplete the capital of
the judicial branch of government.

Recently, in Morrison v Olson, the Supreme Court of the
United States observed that:

‘[O]ne purpose of the broad prohibition upon the
courts’ exercise of ‘executive or administrative duties
of a nonjudicial nature) is to maintain the separation
between the Judiciary and the other branches of the
Federal Government by ensuring that judges do not
encroach upon executive or legislative authority or
undertake tasks that are more properly accomplished
by those branches!’

Further, judicial involvement in policy-making, criminal law
enforcement and the like, may give rise to an appearance of
institutional partiality. The point was made, subsequently to
the decision in Hilton v Wells, by the Supreme Court of the
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United States in Mistretta v United States where it said in the
Opinion of the Court:

“The legitimacy of the Judicial Branch ultimately
depends on its reputation for impartiality and
nonpartisanship. That reputation may not be
borrowed by the political Branches to cloak their
work in the neutral colors of judicial action’

In addition to this depletion of the capital of the judicial
system, the transfer of what may be politically difficult
choices to persons who are selected by reason of their
current occupancy of judicial office and who, as such, are
insulated from the political pressures of the day, may have
other consequences. There may be inhibited free and lively
public debate as to the choices which the legislative and
executive branches of government should make.*

In one of the Australian constitutional cases that was the subject
of an appeal to the Privy Council, Viscount Simonds in the
Boilermakers’ Case put the matter this way:

(1]t has by many been thought an unwise practice to try to
anticipate judicial decisions extra-judicially by obtaining
the opinion or advice of the Judges, the reason being that
it is regarded as tending to sap their independence and
impartiality. More serious objection may for the same
reason be taken to vesting in them powers which if exercised
by another would be open to challenge on all the grounds
that are available to a citizen who thinks his rights have been
infringed. For it is their own executive act which they may
be invited judicially to examine.*

As well, without a genuine contradictor represented by competent
counsel a tribunal is denied the tension, a civil tension that
sharpens the issues and focuses the minds of all concerned.
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The third most recent Advisory Opinion of the IC] was given in
relation to the following questions posed by the General Assembly
of the United Nations:

a. What are the obligations of States under international
law to ensure the protection of the climate system and
other parts of the environment from anthropogenic
emissions of greenhouse gases for States and for present
and future generations?

b. What are the legal consequences under these obligations
for States where they, by their acts and omissions, have
caused significant harm to the climate system and other
parts of the environment, with respect to:

i. States, including, in particular, small island
developing States, which due to their geographical
circumstances and level of development, are
injured or specially affected by or are particularly
vulnerable to the adverse effects of climate change?

ii. Peoples and individuals of the present and future
generations affected by the adverse effects of
climate change?¥”

It can be seen from the questions and the answers given to them
that Global Warming, Climate Change and catastrophic ensuing
events were assumed and were unarguably correct. As appears
from the Advisory Opinion, the Court in its entirety went into
a meeting with the International Panel on Climate Change (the
“IPCC”) during a session in the Peace Palace during which there
was no cross-examination of any expert.*

Much of the decision making of the ICJ has traditionally been done
largely on the basis of written materials, although oral evidence
and cross-examination have on occasions been allowed.” The great
authority on the laws of evidence, John Henry Wigmore, said this
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of cross-examination: “[cross-examination] is beyond any doubt
the greatest legal engine ever invented for the discovery of truth”*

This writer should not be taken to be expressing an opinion as
to the science and mathematics of so-called global warming,
anthropomorphic cause of or contribution to it, climate change,
or climate crisis or as the Secretary General of the United
Nations bombastically put it, global boiling.* Where, it might
not unreasonably be asked, is there any hint of scepticism in the
approach and conclusions of the ICJ in relation to climate change
and its alleged consequences? Scientists of a contrary opinion may
not be subjected to an inquisition as Galileo was for theological and
scientific heresy in the 17th Century but there is a very serious risk,
if they dare to speak, to their reputations and even livelihoods.*
A New Zealand politician very recently and bravely described the
orthodoxy as “moral hysteria’* It might have been better for the
ICJ to have waited for a few weeks before publishing its decision
because a strong contrary voice has now spoken, a panel of five
highly eminent experts in a report to the United States Department
of Energy. Among other things the panel observed:

“The IPCC has downplayed the role of the sun in
climate change but there are plausible solar irradiance
reconstructions that imply it contributed to recent
warming.

[...]

Climate projections are based on IPCC emission scenarios
that have tended to exceed observed trends. Most
academic climate impact studies in recent years are based
upon the extreme RCP 8.5 scenario that is now considered
implausible; its use as a business-as-usual scenario has
been misleading”**
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It is submitted that the Opinion in respect of Climate Change to
a fair-minded and informed reader is unpersuasive and does not
enhance the standing and authority of the Court. It also provides
reason for the abstention by the ICJ from exercise of an advisory
jurisdiction. It gives the appearance that the IC] may be an echelon
of the IPCC and the executive of the United Nations itself. It has
the capacity to affect not only the doctrine of the separation of
powers but also the doctrine of audi alteram partem.

Another important point made by the United States panel was
that the IPCC and others have not taken into account many of
the beneficial effects of Climate Change by the introduction of
anthropogenic carbon dioxide into the atmosphere.”” In other
words, the IPCC, and indeed the ICJ have failed to consider what
fair courts routinely consider in assessing damages, mitigating,
off-setting and enhancing factors. So far as the mathematics are
concerned no regard seems to have been had among other things
to the reality of double counting in relation to scope 2 and scope
3 greenhouse gases.* Nor does the International Court of Justice
seem to have sought in reaching its Advisory Opinion to test the
subjectivity or otherwise of the process of Climate Homogenisation,
“.. the adjust[ment of] climate records, if necessary, to remove
non-climatic factors” (emphasis added).” In its Advisory Opinion,
the ICJ has effectively made or entrenched an international law
embracing the precautionary principle, a principle that runs
counter to rationality and proportionality.*® The world has faced
other crises. Who knows what the dire consequences for the world
would have been, had one side during the Cold War apprehended
that the other might be about to make a first strike?

In 1944, some of the members of the Inter-Allied Committee
considering the possible jurisdiction of the new ICJ took the view
that a jurisdiction to give Advisory Opinions was anomalous
and ought to be abolished as it tended to encourage the use
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of the Court as an instrument to settle political issues.*” The
United Nations might do well in the interest of public trust and
confidence, to revisit the reservations of those members of the
Inter-Allied Committee, and indeed to go further back in time to
those expressed in 1922 by Judge John Bassett Moore* in relation
to the exercise of an advisory jurisdiction by the Permanent
Court of International Justice:

“No subject connected with the organization of the
Permanent Court of International Justice has caused
so much confusion and proved to be so baftling as the
question whether and under what conditions the Court
shall undertake to give ‘advisory’ opinions.”"

It is not my purpose to suggest that the ICJ has not admirably and
conscientiously done much for the improvement of international
affairs, rather it is simply to suggest that after 80 years some
matters relating to it are worthy of further consideration.
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Afterword

Ian Callinan

I was on holiday in Prague when my mobile rang. The caller was
the Attorney-General, The Honourable George Brandis QC.
The purpose of his call was to ask me whether I would accept
nomination as a Judge ad hoc of the International Court of
Justice. Timor-Leste had started proceedings in the Court against
Australia in September. It had now foreshadowed an application
for Provisional Measures which might be likened to an application
for interlocutory relief in a common law jurisdiction. Of course
I was pleased to accept the nomination. The Attorney-General
said that I would have to be approved by the General Assembly
as well as the Security Council but he did not expect that there
would be any problems about obtaining approvals. Australia,
he said had made no objections to the nominee of Timor-Leste.

Although I accepted the nomination without hesitation I did so
with a grain of scepticism as I will later explain. To sit on the
International Court of Justice would be a new legal experience
as well as a rare honour, just how rare I never imagined but have
come to know only when I was researching for the composition
of the paper to which this is an afterword.

My holiday was almost over when the call came. I was due to
return to London to catch a flight home a few days later. I
postponed the flight. I was travelling light with an overcoat for
the northern winter. In London I bought a new suit and a ticket
on the Eurostar to The Hague via Brussels.

The case upon which I was to sit was not the subject of the real
and substantial controversy between Timor-Leste and Australia
which was access to the rich resource of natural gas and oil
underneath the seabed of the waters between the two nations.
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A treaty was in existence regarding access in which Australia had
made a reservation with respect to the drawing of a sea boundary
between the two countries. Timor-Leste was to repudiate the
Treaty because it was made when it was effectively a colony under
Indonesian control and did not have any real say in its making.
It is something of an irony that Timor-Leste owed a great deal to
Australia which had ensured Timor-Leste’s transition to separate
nationhood without bloodshed by the dispatch of Australian
military personnel and other military resources to oversee the
withdrawal of the Indonesian military and militia. As agent of
and a member of its government, His Excellency Agio Pereira
made an effective opening statement that Timor-Leste regretted
the necessity for it to bring these proceedings against its friend
and powerful neighbour Australia.

The government of the new independent nation of Timor-Leste
had taken the view that the drawing of the boundary that enabled
access to the undersea resource unduly favoured Australia and
that it should be redrawn to correct that favouritism, contending
that to do so would be in accordance with International Law.
That issue, the main issue, was the subject of an arbitration in the
Permanent Court of Arbitration in The Hague also.

The International Court of Justice was established by a Statute of
the United Nations in 1945. There are fifteen permanent Judges of
the Court all of whom need to be nominated by a member nation
of the United Nations and appointed or approved by the General
Assembly and the Security Council. It is sensible that a nation that
is a party to a case nominate a suitably qualified lawyer to sit as
a Judge ad hoc on it. There are I think two sound bases for that.
Questions of the domestic or municipal law of a country may arise
incidentally during a case with respect to which a Judge ad hoc may
provide the answer. The other basis is that the presence of a lawyer
from each of the nation parties during the proceedings gives an
assurance to those nations of the process.
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It should not be assumed that permanent Judges who have a tenure
of nine years are selected and appointed merely, or sometimes at
all, on merit. If a nation has a candidate it is likely that it will
need to send that candidate to New York to marshal support of a
sufficient number of nations for the candidate. A Judge is eligible
for reappointment for another term of nine years. The tenured
members of the Court elect a President and Vice-President
of it every three years. Neither of those elections is a foregone
conclusion. A group of tenured Judges will often seek a consensus
as to who should hold the powerful positions of President and
Vice-President.

The building in The Hague in which the Court sits is a building
of some splendour. It was endowed by the Scottish American
Andrew Carnegie. It was always going to be situated in The Hague.
The history of its construction is somewhat reminiscent of the
history of the construction of the Opera House in Sydney. There
was a hotly contested competition for the plan of the structure
and its grounds. The Dutch judges of the competition had
expressed a preference for a building that would reflect typical
Dutch architecture. In the event the competition was won by a
French architect whose design was never likely to be realised even
for the handsome sum of money donated by Andrew Carnegie.
Another controversy developed after accusations of plagiarism by
the architect in France emerged. Nonetheless the result, absent
two of the proposed four bell towers, is impressive and grand
both inside and out.

It is doubtful whether there is anywhere else in the world as
beautiful as the courtroom in which the Court sits en banc.
Nor is it likely that the bench of any other court in the world
can accommodate the seventeen judges at the same time. As in
the grand entrance hall, there are in the courtroom luminous
stained-glass windows, and on the floor there is a specially woven
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carpet, the whole in the style of the period of construction, the
Art Nouveau.

The processes of the Court are formal and the preferred style
of advocacy is courtly and often phrased in the language of
diplomacy. The two languages are French and English. I have
never heard better interpreters anywhere. The interpreters are
present not only during the proceedings themselves but also
during the deliberations of the Court which can be somewhat
lengthy. When I heard some of the observations in translation
that I had made during the deliberations played back to me I said
to the interpreter I wished I had spoken in the same cultured
and expressive tones as his translation of them. The halls of
the building are decorated with sculptures and other objects of
interest and great value donated by various countries.

On arrival at the Court for the first time I was warmly greeted by
the registrar, His Excellency M. Philippe Couvreur. He took me on
a tour of the building and explained some matters of relevance to
the role that I was to carry out. He also issued to me an international
travel card to enable me to sail through customs and border control
as a senior diplomat might with the same title, Your Excellency, as I
was to have until the case was concluded. I should place on record
at this point that the tenured Judges of the Court were welcoming
and gracious. Several of them invited me to have morning or
afternoon tea with them and both the United Kingdom Judge
His Excellency Sir Christopher Greenwood and the New Zealand
Judge His Excellency Kenneth Keith provided me with assistance
in the unfamiliar jurisdiction in which I was to act.

Something should be said about the precise nature of the case in
question. The issues that were litigated in it were in effect satellite
issues to the underlying controversy between the parties. A
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disaffected former employee of an Australian security agency had
made public allegations that the Australian agency had secretly
installed eavesdropping devices in the room which the cabinet of
Timor-Leste used. The apparent purpose of the installation was
to enable the Australian government to eavesdrop on discussions
concerning access to the undersea resource. The actual relief sought
may be summarised in this way, that documents and electronic
data evidencing or concerning the alleged eavesdropping be
preserved, sealed up and delivered to the Court. In substance,
the Court granted that relief and further indicated and declared
that the material in question in no way and in no proceedings
including proceedings in the Permanent Court of Arbitration be
used contrary to the interests of Timor-Leste.

In some respects, the proceedings could be likened to
proceedings seeking a Bill of Discovery in Equity in a pre-
Judicature Act case. Further, as with a case in common law
jurisdictions, the Court was not called upon to decide the truth
or falsity of the allegations of the applicant, a prima facie case
only was needed. It should be emphasised therefore that there
was no actual finding against Australia regarding the truth
or falsity of the allegations although Australia did not seek to
contradict them during the hearings in the Court. It can fairly
be said I think however that the whole issue was embarrassing to
Australia and would not have assisted its case in the Permanent
Court of Arbitration where the major issue was to be litigated.
As well as smaller tables there is in the Judges’ dining room at
the Court a large table at which the Judges may sit and converse.
Unlike the deliberations of the Court which are necessary and
legally confidential, the conversations at the Judges’ dining
table are not. During one of these an observation was made
that on a cost benefit basis it was difficult to understand why an
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Australian security agency would install listening devices in the
Cabinet Room of Timor-Leste. The Russian judge who was then
on the Court knowledgeably said, “Security Agencies, they do it
because they can.”

It would be impossible for even an ad hoc Judge not to feel the
weight of history upon him in participating as a Judge on the
International Court of Justice. The processes of the Court tend
to be informed by the processes of the Civil Law. Much of what
would be done orally in the common law jurisdictions is done
in writing in the Court. Oral submissions are made according to
a strict timetable and usually are confined to two hours. Cross-
examination and oral evidence may be allowed, but generally
are not encouraged.

The Judges whose chambers are in a modern building behind
the Court building assemble in one of two anterooms to the
courtroom about an hour before oral proceedings are to begin.
There the Judges mingle and are served tea or coffee. After
about half an hour they move into the other anteroom which
immediately adjoins the Court. It is a room large enough for
a long table with seventeen chairs, one at the end upon which
the president sits. An orderly and fairly short discussion ensues
in which the President asks whether any Judge would wish to
put a question to the legal representatives of the parties. In
substance, both the asking of the question and its precise terms
need to be approved, by a majority of the Judges. I interpolate
here that sometimes when I appeared in the High Court
as counsel I would have preferred it if the Judges there were
bound by the same convention rather than being subjected to a
peppering on seven fronts. After the question of questions has
been resolved, the butler to the Court assists each of the Judges
into his or her robe and jabot which has been carefully placed
on the back of each of the chairs. It was not undaunting for me
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to enter the courtroom itself first as I was obliged to do as the
most junior Judge there despite that I was probably the oldest
one. The Judge ad hoc who had been nominated by Timor-Leste
was a French lawyer and politician, His Excellency Jean-Pierre
Cot, who had not only been a minister in the Mitterrand
government but also had once before served as a Judge ad hoc.
A Judge ad hoc like the tenured Judges is bound to make an
affirmation of impartiality.

Although the experience was daunting I was well aware that the
Court was established by the United Nations. I remembered two
conversations that I had had with two informed persons whom
I much respected. One of them was Mr Vincent Brett, a land
valuer by profession who had been a wartime officer in the Royal
Australian Navy and had served on the Australian destroyer
Vendetta in the Mediterranean and the Persian Gulf. Pre-
eminent in his profession, under the auspices of the Colombo
Plan he was asked to go to Ghana, a new nation brought into
existence on the first gust of the British Prime Minister Harold
Macmillan’s Winds of Change which disassembled the British
empire. He spent five years establishing a system for the
valuation and rating of land in the new independent nation. In
1966, he was invited by the United Nations to write a Manual
on the topic for the assistance of new nations across the world.
He had told me forty or so years before that the bureaucracy of
the United Nations and many of its organs were imperialistic,
embedded with sinecures and not always without corruption. I
emphasise here that I neither saw, heard nor had any reason to
suspect any corruption on the part of the International Court, its
Judges or administrators. The other conversation I had was with
a retired Judge who had served on the International Criminal
Tribunal (predecessor to the International Criminal Court). He
told me that he was much disillusioned by the tendency of some
of the Judges on that Court to call the politicians in their own
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countries to obtain guidance as to the decision that they might
make in a particular case.

It is however unfortunate that sometimes the officials and
politicians of the countries that have nominated or approved
Judges have been less scrupulous. Since 2018, for the first time
since the inception of the Court, there is no Judge from the
United Kingdom on it. The tenure of Sir Christopher Greenwood
was not renewed as it ordinarily would have been in 2018. It is
not an unreasonable inference that this happened as a reprisal
by the European Union for the United Kingdom’s decision to
leave the Union after the referendum to leave and the triggering
of its departure in March 2017 as it did. As William Congreve
the seventeenth-century English playwright would have put
it, Hell hath no fury like the European Union scorned.”> When
asked about a possible reprisal in an interview by the Lauterpacht
Centre for International Law at Cambridge Sir Christopher
graciously avoided the question and remarked that he himself
had been totally opposed to Brexit and that there were now very
many well qualified international lawyers from other countries
who could serve the Court well.”

It is important to keep in mind that almost all treaties and
joinders in international activities are made voluntarily whenever
politicians speak of Australia’s need to satisfy its international
obligations.

Australias membership of the International Criminal Court
is an obligation in point. It is a fair question why Australia
should have put itself in the position that its military personnel,
officials and politicians might be subject to the jurisdiction of a
criminal court which it does not appoint, cannot oversee, does
not provide for a trial by jury, and applies a system of law with
different onuses and standards of proof from those applicable in
Australian criminal courts. Part of the International Criminal
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Court is the office of its prosecutor. There is not a separation
of the powers there in the same way as that provided for by the
Australian Constitution. True it is that the International Criminal
Court may only exercise jurisdiction unless a member country is
unable or unwilling to prosecute for alleged international crimes
but that means that Australia in dealing with such allegations in
this country is subject to a form of oversight and interrogation by
the International Criminal Court. That reflection reminds me of
another conversation that I had. On this occasion with a member
of the Howard Coalition Government, Senator Dr John Heron
just before Australia signed up for the International Criminal
Court. His wife was present when he asked me whether I thought
Australia should join the Court. When I answered emphatically
in the negative his wife said that was what she had told him.
He said that the Minister for Foreign Affairs, the Honourable
Alexander Downer wanted it and he therefore would support it.
A few months ago I saw and heard Mr Downer say on television
that he regretted that decision.

There is a further relevance in my reference to my earlier reference
to Mr Brett. He was an exemplar of an expert witness. I have never
seen and heard a better expert witness in my sixty odd years in
the legal profession than Mr Brett. He was always fully prepared,
highly knowledgeable, always responsive to the question,
absolutely candid and open to convincing opinions to the contrary
of his. The work of making decisions is greatly enhanced by the
expertise of competent, independent expert witnesses presenting
opinions on both sides of a question. As appears from this essay,
the International Court of Justice in giving the advisory opinion
that it did last year in relation to greenhouse gases failed to avail
itself of the advantage of expert opinion on the highly contestable
issue of global warming. For the credibility and acceptability of
a decision of a court or tribunal nothing is more important than
that the decision has been made and can be seen to have been
made after all sides of the question have been examined and the
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evidence upon which the decision has been made has been fully
tested by cross examination.

For completeness I mention that as stated by the Permanent Court
of Arbitration in a press release on 9 May 2018, the boundary
line of access to the undersea resource had been readjusted,
considerably favourable I might say to Timor-Leste.

In 2025 I was asked by the International Court of Justice whether
I would be prepared to submit a chapter for publication in 2026
in a book to commemorate the eightieth anniversary of the
establishment of the Court. I accepted the invitation and wrote a
chapter accordingly. It is not entirely congratulatory of the Court.
The course of my correspondence with the Court and the reason for
my withdrawal of my chapter for publication are best explained by
setting out the correspondence verbatim which I now do.
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Although I think that Australia should be very wary of entering
into international instruments and should seriously review
the current necessity or desirability of those into which it has
entered, I would not propose that Australia withdraw from the
International Court of Justice. It has itself invoked the jurisdiction
of the Court in the Nuclear Testing Case in 1973 and the Whaling
Case in 2010 despite that some might question whether it was any
of Australia’s business to seek to deny the Japanese people their
occasional yen for an entrée of whale meat.

As I write this, President Trump is overturning the finding of the
United States Environmental Protection Agency that emissions
from the use of fossil fuels endangered human health. It is not
surprising that the Agency and many others with vested interests
are already in protest at the President’s decision which he says
will save the people of his country more than a trillion dollars.
There is something quixotic about the ruling of a court, advisory
or otherwise, that cannot enforce its decision and whose decision
is unpersuasive to the largest and most influential democracy in
the western world.
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