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SUBMISSION TO THE JOINT SELECT COMMITTEE ON NATIONAL ANTI-
CORRUPTION COMMISSION LEGISLATION 

 

Dear Secretary, 

Since 1943 the Institute of Public Affairs (IPA) has undertaken and published research to 
defend and extend the values of individual freedom, legal rights, and the rule of law in 
Australia. The purpose of this letter is to share with the Joint Select Committee on National 
Anti-Corruption Commission Legislation the IPA’s analysis of the proposed National Anti-
Corruption Commission Bill 2022 (the Bill). 

The intention of parliament to reduce “corruption” in the public sector is laudable but granting 
sweeping powers to an unelected and unaccountable agency such as the proposed National 
Anti-Corruption Commission (NACC) is undemocratic and incompatible with the rule of law. 
The Bill should be abandoned. 

 

The meaning of corrupt conduct would be determined by the Commission itself 

The proposed legislation includes numerous flaws which would give the NACC an uncertain 
and thereby expansive jurisdiction to investigate what it considers “corrupt conduct”:  

• Clause 8(1)(e) defines “corrupt conduct” as “any conduct of a public official” that 
“constitutes, involves or is engaged in for the purpose of corruption of any other kind.”  
 
This vague language would give the NACC almost limitless discretion to define corrupt 
conduct as it sees fit and determine its own jurisdiction to exercise its sweeping powers. 
This is a hallmark of arbitrariness.  
 

• Clause 8(1)(a) includes within the definition of corrupt conduct anything that “could 
adversely affect” the honest or impartial exercise of a public official’s powers.  
 
The “could test” is a low threshold to trigger the NACC’s extraordinary powers. It 
would effectively overturn the presumption of innocence as it does not require 
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wrongdoing, just the suspicion that wrongdoing could occur, where wrongdoing does 
not even have a tangible definition in the Bill. 
 

• The Bill would require the NACC to investigate conduct which is “serious or systemic” 
This would mean that the commission would not even need to pursue serious 
corruption, just conduct which it deems “systemic.”  

 

There will be minimal judicial oversight of the commission 

The bill lacks judicial oversight of the NACC’s functions and conduct. The Attorney-General 
the Hon. Mark Dreyfus QC, speaking before the National Press Club on 12 October 2022,  
confirmed that the NACC will have minimal oversight in the use of sweeping powers to 
investigate loosely defined corrupt conduct.  

According to the Attorney-General, the NACC will not even need to go to a court of law to 
obtain a warrant to surveil the telecommunications and homes of individuals who are caught 
up in its investigations. Instead, these warrants could be signed off by a member (not a judge) 
of the Administrative Appeals Tribunal whose role would be to undertake a “review for 
lawfulness.” This is incompatible with the functions of a non-judicial body such as the AAT.  

 

The commission will have expansive scope to hold show trials 

Under clause 73, the power of the NACC to hold public hearings will be exclusively vested in 
the NACC Commissioner. There are several factors the Commissioner may have regard to 
when making the decision to hold a public hearing, but these considerations are not mandated.  

This is in contrast to the NSW Independent Commission Against Corruption which requires at 
least one other commissioner to agree with the chief commissioner to hold a public hearing. 
The consequence is that it will be easier at the NACC than the ICAC to hold public hearings, 
which have a track record of being used as a form of show trial where reputations can be 
tarnished and political careers destroyed.  

Under the bill., elected politicians, including leaders of governments who have been endorsed 
by the electorate at general elections, could nonetheless be pressured into resigning by an 
unelected agency for conduct that does not even meet the standard definition of corruption. The 
consequence of this is that it would empower unelected judges and bureaucrats to select the 
prime minister. 

 

Anti-corruption agencies are unaccountable and anti-democratic 

Research of the Institute of Public Affairs has identified that the anti-corruption agencies are 
by their nature inconsistent with the values of the rule of law and parliamentary democracy. 
The language of the Bill will not restrain the NACC from justifying its existence by pursuing 
marginal cases of non-serious conduct. As former High Court justice Dyson Heydon noted in 
a 2010 case, special purpose bodies tend to “lose touch with the traditions, standards and mores 
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of the wider profession and judiciary” while becoming “overenthusiastic about vindicating the 
purposes for which they were set up.” 

Meanwhile, the NACC itself will be insulated from criticism on the basis that any criticism of 
an anti-corruption commission will be perceived as being “weak on corruption.” This was 
epitomised when the NSW state government passed laws to retrospectively validate conduct 
by the NSW ICAC which the High Court had found to be beyond its jurisdiction and therefore 
unlawful. Rather than being accountable, ICAC was able to weaponise its status as an anti-
corruption agency to publicly call for the law to be changed to validate its actions.  

 

The proper way to stamp out corruption 

Centuries of constitutional development established an adversarial parliamentary system in 
which elected members have the means and powers to exercise oversight of parliamentary 
opponents and the executive branch of government. This well-honed system only breaks down 
when the parliament voluntarily transfers its powers to unaccountable and unelected agencies 
to do the job instead.  

In so doing, the proposed National Anti-Corruption Commission Bill 2022 further weakens 
parliament’s ability to stamp out corruption in government and undermines the rule of law in 
the process.  

For your reference, I have attached to this submission several research reports of the IPA which 
catalogue our analysis of anti-corruption commissions as well as similar proposals for a federal 
anti-corruption commission proposed since 2016. 

If you have any further enquiries relating to this submission I can be contacted by email at 
mbegg@ipa.org.au. 

Kind regards 

 
Morgan Begg 
Director, Legal Rights Program 
Institute of Public Affairs 

 

Enclosed: 

Report #1:  Submission to the Select Committee Relating to the Establishment of a National 
Integrity Commission (April 2016) 

Report #2:  Anti-Corruption Commissions and Legal Rights (January 2018) 

Report #3:  Submission to the Attorney-General Department’s Consultation into the 
Proposed Commonwealth Integrity Commission (February 2021). 
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ABOUT THE INSTITUTE OF PUBLIC AFFAIRS 
The Institute of Public Affairs is an independent, non-profit public policy think tank, dedicated to 
preserving and strengthening the foundations of economic and political freedom. 

Since 1943, the IPA has been at the forefront of the political and policy debate, defining the 
contemporary political landscape. 

The IPA is funded by individual memberships and subscriptions, as well as philanthropic and 
corporate donors. 

The IPA supports the free market of ideas, the free flow of capital, a limited and efficient 
government, evidence-based public policy, the rule of law, and representative democracy. 
Throughout human history, these ideas have proven themselves to be the most dynamic, liberating 
and exciting. Our researchers apply these ideas to the public policy questions which matter today. 

ABOUT THE AUTHORS 
Simon Breheny is Director of Policy at the Institute of Public Affairs. 

Simon has been published in The Australian, the Australian Financial Review, the Sydney Morning 
Herald, The Age, the Daily Telegraph, the Herald Sun, the Courier Mail, the Canberra Times, the 
Sunday Tasmanian and The Punch. He is regularly interviewed on radio around the country in 
relation to legal rights, the rule of law, civil liberties and the nanny state, and has appeared on ABC's 
Q&A, Lateline, News Breakfast and ABC News 24, Channel 7's Weekend Sunrise and Sky News' The 
Nation, AM Agenda, Lunchtime Agenda and PM Agenda. 

Simon has also appeared as a witness to give expert evidence before the Senate Standing Committee 
on Environment and Communications, NSW Legislative Council Standing Committee on Law and 
Justice, Senate Legal and Constitutional Affairs Legislation Committee and the Parliamentary Joint 
Committee on Intelligence and Security. 

Morgan Begg is a Research Scholar in the Legal Rights Project and Editor of FreedomWatch at the 
Institute of Public Affairs. Morgan is currently completing a Bachelor of Laws at La Trobe University. 
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Introduction 
On 24 February 2016, the Australian Senate resolved to establish a Select Committee relating to the 
establishment of a National Integrity Commission. The proposed National Integrity Commissioner 
has been likened to a “federal ICAC”,1 in reference to the Independent Commission against 
Corruption, which operates in New South Wales as an anti-corruption and misconduct regulator at 
the state level. 

This submission argues that, based on the historical experience with state level anti-corruption 
agencies, a federal National Integrity Commission would not be appropriate or desirable, and would 
invite abuses of power. 

This submission also argues that state level anti-corruption agencies wield coercive powers which 
violate the legal rights of individuals, and play by a different set of rules than the traditional system 
of justice. A federal agency – necessarily modelled on state agencies – would likewise be lacking in 
the rigour which produces more just outcomes. This is inconsistent with democratic principles and 
the rule of law. 

 

  

                                                           
1 Jane Lee “Prime Minister Malcolm Turnbull ‘rules out federal ICAC in exchange for ABCC win’” Sydney 
Morning Herald, 3 April 2016, accessed online <http://www.smh.com.au/federal-politics/federal-election-
2016/prime-minister-malcolm-turnbull-rules-out-federal-icac-in-exchange-for-abcc-win-20160403-
gnx6mf.html>. 
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Anti-corruption agencies typically breach fundamental legal rights 
Fundamental legal rights, such as the right to silence and the presumption of innocence, are 
essential to a legal system achieving justice, and should be afforded to everyone – even those 
suspected of corruption.  

In 2014, the Institute of Public Affairs audited all Commonwealth legislation to reveal the extent that 
key legal rights – the presumption of innocence, natural justice, the right to silence, and the privilege 
against self-incrimination – were undermined in federal legislation. An update of that report 
released in April 2016 found that at least 290 such legal rights breaches existed in Commonwealth 
legislation in force at the end of 2015. 

Legal right Breaches at end of 2015 
Reversals of the presumption of innocence 47 
Natural justice 94 
Right to silence 33 
Privilege against self-incrimination 116 
TOTAL 290 

 

A new National Integrity Commission would inevitably add to that tally. Without considering 
regulations and other legislation, an audit of state legislation which enables similar bodies reveals 
that they are particularly prone to containing legal rights breaches. In particular, this area of law 
contains numerous restrictions of the right to silence, and provisions which abrogate the privilege 
against self-incrimination. These provisions have been listed and extracted in an appendix to this 
submission. 

State legislation Presumption 
of innocence 

Natural 
justice 

Right to 
silence 

Self-
incrimination 

Total 

Independent Commission against 
Corruption Act 1988 (NSW) 

1 0 2 1 4 

Crime and Corruption Commission Act 
2001 (Qld) 

0 0 3 2 5 

Corruption, Crime and Misconduct Act 
2003 (WA) 

0 0 1 1 2 

Independent Broad-based Anti-
corruption Commission Act 2011 (Vic) 

0 0 3 1 4 

Independent Commissioner Against 
Corruption Act 2012 (SA) 

0 0 3 1 4 

Integrity Commission Act 2013 (Tas) 0 0 2 0 2 
 

No person should be compelled to speak or produce evidence, particularly where that evidence 
would incriminate them. The traditions of the common law legal system are valuable not for the 
ease with which it secures adverse findings, but for the rigour in which it resolves disputes. 

The model used for anti-corruption agencies undermines this rigour, and would further undermine 
the rule of law and democratic principles at the Commonwealth level. 
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The independence dilemma 
Independent statutory authorities are government agencies which are not subject to the oversight 
that ordinarily applies to other government bodies. Putting distance between the parliament and 
“independent” arms of the state makes them less accountable, and inherently undemocratic.  

“Independent” law enforcement agencies and quasi-judicial bodies outside of the orthodox justice 
system are always in danger of losing sight of their original mission, objectivity and the values and 
traditions of the common law justice system. This view was encapsulated by the former Chief Justice 
of the High Court of Australia, Dyson Heydon, who commented on the nature of specialist bodies in 
a 2010 case (the Kirk case): 

[A] major difficulty in setting up a particular court… to deal with specific categories of work… is that 
the separate court tends to lose touch with the traditions, standards and mores of the wider 
profession and judiciary. It thus forgets fundamental matters like the incapacity of the prosecution to 
call the accused as a witness even if the accused consents. Another difficulty in setting up specialist 
courts is that they tend to become over-enthusiastic about vindicating the purposes for which they 
were set up… [Courts] set up for the purpose of dealing with a particular mischief can tend to exalt 
that purpose above all other considerations, and pursue it in too absolute a way. They tend to feel 
that they are not fulfilling their duty unless all, or almost all, complaints that that mischief has arisen 
are accepted. … [To say all this is] to raise a caveat about accepting too readily the validity of what 
specialist courts do – for there are general and fundamental legal principles which it can be even be 
more important to apply than specialist skills.2 

Problematically, independent agencies are less accountable and are more resistant to oversight and 
criticism. 

This problem is also true of the most prominent state anti-corruption agency; the Independent 
Commission against Corruption in New South Wales. ICAC was introduced in 1988 under the 
Coalition state government led by Nick Greiner. In the second reading speech to the Independent 
Commission Against Corruption Bill 1988, Mr Greiner noted: 

The third fundamental point I want to make is that the independent commission will not be a crime 
commission. Its charter is not to investigate crime generally. The commission has a very specific 
purpose which is to prevent corruption and enhance integrity in the public sector. That is made clear 
in this legislation, and it was made clear in the statements I made prior to the election.  

By 1992, the ICAC was already found to have acted beyond its jurisdiction by the NSW Supreme 
Court. Mr Greiner himself and another minister became the target of significant criticism when it 
came to light that the other minister had enticed a crossbench MP to resign from parliament with 
the offer of a position in the public service. The matter was referred to the ICAC, who then reported 
to parliament in April 1992, in which the Commission determined that Mr Greiner and the other 
Minister both engaged in corrupt conduct.  

Whether one views this as a typical political manoeuvre, or genuinely corrupt in the general sense of 
the word, the determination of the Commissioner’s report was wrong according to the law. As Chief 
Justice Gleeson held:  

[I]t is for the Commission to identify and apply the relevant standards, not to create them. Just as the 
courts cannot create new criminal offences so the Commission cannot create new grounds for the 
dismissal of public officials. The observance and application by the Commission of objective 
standards, established and recognised by law, in the performance of its task of applying [the Act] to 

                                                           
2 Kirk v Industrial Relations Commission (NSW) (2010) 262 ALR 569, 609. 
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cases before it is essential. It is what was intended by Parliament, it is required by the statute, and it is 
necessary for the maintenance of the rule of law. 

The publication of findings of Royal Commissions or Commissions such as the present defendant, or 
the Criminal Justice Commission of Queensland, although they do not affect or create legal rights or 
obligations, can have the most far-reaching consequences for the reputation of citizens. … 

The Commissioner, in reaching his conclusion that the conduct found by him could constitute 
reasonable grounds for dismissal, did not enunciate and apply objective standards to the facts of the 
case. Although the Commissioner recognised that the concept of dismissal of a Premier or a Minister 
is attended by sensitive constitutional implications and difficulties, he never identified any objective 
criteria for dismissal by reference to which his conclusion could be tested. He approached the 
question as though the matter was to be determined by his personal and subjective opinion. In this 
respect he exceeded his jurisdiction and failed to apply the correct test…3 

Mr Greiner did resign after the report became public, falling afoul of the Commission that essentially 
wrote its own rules. That the Commission would depart from its legislated boundaries so soon after 
its establishment is telling, and was not an exceptional case. More recently, the ICAC was found to 
have exceeded its jurisdiction by the High Court of Australia. This case relates to accusations that a 
senior prosecutor, Margaret Cunneen SC, advised her son’s girlfriend to fake chest pains in order to 
avoid a breathalyser test following an automobile accident (which she was not responsible for).  

The investigation that followed was rightly found to have exceeded its jurisdiction to only investigate 
“corrupt conduct” under the Act that “adversely affects, or that could adversely affect, either 
directly or indirectly, the exercise of official functions by any public official”. This is obvious: the 
alleged event had no bearing on Ms Cunneen’s position as a prosecutor. As the majority noted, a 
finding of corrupt conduct on the part of Ms Cunneen would “result in the inclusion in the definition 
of ‘corrupt conduct’ of a wide variety of offences having nothing to do with corruption in public 
administration as that concept is commonly understood.”4 This would make the Commission 
resemble a “Crime Commission”, something Mr Greiner explicitly rejected in 1988. 

It is clear that the most prominent state anti-corruption agency has a track record of exceeding its 
jurisdiction in its over-enthusiastic pursuit of its objectives. The NSW state government’s decision to 
retrospectively legalise ICAC’s unlawful investigation into Ms Cunneen only confirms the view that 
agencies such as ICAC have the potential to become a force unto itself, who dare not be opposed by 
the democratically elected parliament.  

  

                                                           
3 Greiner v Independent Commission Against Corruption (ICAC) (1992) 28 NSWLR 125, 147-8. 
4 Cunneen v Independent Commission Against Corruption [2015] HCA 14, [52]. 
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Abuses of power 
State anti-corruption agencies are given a wide scope to conduct their proceedings as they see fit, 
ostensibly so they can fearlessly achieve their objectives. This means provisions of state legislation 
explicitly reject that the agencies themselves or the hearings they conduct are bound by the rules of 
evidence.5 

Quasi-judicial independent agencies, being less accountable in nature, are prone to abuse this 
power. As Justice Heydon identified in the Kirk case, quasi-judicial bodies can become over-
enthusiastic in their pursuit of their objectives, leading them to “exalt that purpose above all other 
considerations, and pursue it in too absolute a way”.     

No institution better illustrates this point than the NSW ICAC. That its pursuit against Ms Cunneen 
had no logical basis in law is obvious. However, the manner in which ICAC conducted its pursuit of 
Ms Cunneen is indicative of an agency that abused the generous powers granted to them by the 
parliament. In one instance, ICAC officers re-enacted a seizure of Ms Cunneen’s mobile phone from 
her residence in order to cover up a flawed raid a week earlier when they took her phone without a 
search warrant.6 ICAC Inspector David Levine was scathing in his review of the agency in a report 
tabled in NSW parliament in December 2015: 

… it is of concern that the Commissioner issued the Notices… “to attend and produce forthwith” 
[mobile phones already in the agency’s possession] given that this in fact rendered them unlawful. 
This amounts to an abuse of power and serious maladministration.7 [Emphasis added] 

Mr Levine also described correspondence he received from the Commissioner Megan Latham as 
“insulting, condescending and to border on insolent”, and reinforced his view of “the breathtaking 
arrogance of the Commission.”8 

The methods of ICAC barrister Geoffrey Watson SC in questioning witnesses has also been the 
subject of debate. The questioning of former Premier Barry O’Farrell over his recollection of an 
expensive bottle of wine was a side issue to the inquiry into Australian Water Holdings. At no stage 
has it been suggested that the bottle of wine had any substantive link to any other issue of relevance 
to the ICAC inquiry. Yet, the inquiry caused the Premier to resign for the thinnest of reasons – a likely 
memory lapse regarding an irrelevant event. The inescapable conclusion remains that the hearing 
was used merely as a medium to cause irreparable damage to the reputation of a sitting Premier.  

More recently, Mr Watson faces the prospect of a formal finding of “unsatisfactory professional 
conduct” for hostile comments he gave to the Australian Financial Review Magazine regarding the 
Liberal Party – while an inquiry into alleged unlawful donations to the NSW Liberal Party was 
ongoing.9  

                                                           
5 Independent Commission against Corruption Act 1988 (NSW) s 17; Independent Broad-based Anti-corruption 
Commission Act 2011 (Vic) s 116; Crime and Corruption Act 2001 (Qld) s 180; Corruption, Crime and Misconduct 
Act 2003 (WA) s 135; Integrity Commissioner Act 2009 (Tas) s 9. 
6 Sharri Markson “Mobile cover-up claims hit NSW ICAC”, The Australian, 22 October 2015. 
7 David Levine, Report Pursuant to Section 77A Independent Commission Against Corruption Act 1988 re 
Margaret Cunneen SC & Ors (4 December 2015) 18 
<http://www.oiicac.nsw.gov.au/assets/oiicac/reports/special-reports/S.77A-REPORT-in-Operation-Hale-.pdf>. 
8 Ibid 34. 
9 Sharri Markson “Remarks land ICAC silk Geoffrey Watson in hot water” The Australian, 9 April 2016, accessed 
online <http://www.theaustralian.com.au/national-affairs/state-politics/remarks-land-hostile-icac-silk-
geoffrey-watson-in-hot-water/news-story/d5f4ba3bb9484af1d11315ca552fc811>. 
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The ICAC’s desperate and illegitimate public call for greater powers, and to retrospectively approve 
their Cunneen investigation10 is further proof of what Justice Heydon identified in the Kirk case. 
Specialist bodies (such as anti-corruption agencies) will likely “become over-enthusiastic about 
vindicating the purposes for which they were set up”. In so doing, these bodies give no regard to the 
rules of evidence and the rule of law.  

A federal anti-corruption commission has every danger of following the same path, and should be 
avoided. 

 

 

  

                                                           
10 Independent Commission Against Corruption, “Public statement regarding ICAC v Cunneen” (Media release) 
20 April 2015, since removed from the ICAC’s website, archived at 
<https://web.archive.org/web/20150623073448/http://www.icac.nsw.gov.au/media-centre/media-
releases/article/4782>. 
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Appendix: Legal rights breaches identified in state anti-corruption 
agency legislation 
 

Independent Commission against Corruption Act 1998 (NSW) 
Section 26 
Self-incrimination 

Privilege 
against self-
incrimination 
 

The Commission has the power to compel the production of 
self-incriminating documents, statements and other things, 
which can be used for the purposes of the investigation 
concerned.  

Section 37 
Privilege as regards 
answers, documents 
etc 

Right to silence 
 

A witness summoned to attend or appearing before the 
Commission at a compulsory examination or public inquiry is 
not entitled to refuse to answer any question or produce any 
document relevant to the investigation. 

Section 86 
Failure to attend etc 

Right to silence A person summoned to attend or appearing before the 
Commission shall not without reasonable excuse fail to answer 
any question or produce any document relevant to the 
investigation. 

Section 88 
Offences relating to 
documents or other 
things 

Burden of 
proof 
 

A person who, with intent to delay or obstruct the carrying out 
by the Commission of any investigation:  

• Destroys or alters any document or other thing 
relating to the subject-matter of the investigation, or 

• Sends or attempts to send or conspires with any other 
person to send, out of New South Wales any such 
document or other thing, or any property of any 
description belong to r in the disposition of or under 
the control of any person whose affairs are the 
subject-matter of the instigation, 

Is guilty of an indictable offence [Maximum penalty: 200 
penalty units or imprisonment for 5 years, or both.] 
If in any prosecution for this offence it is proved that the 
person charged with the offence has destroyed or altered any 
document or other thing, or has sent or attempted to send, or 
conspired to send, out of New South Wales any such document 
or other thing, the onus of proving that in so doing the person 
had not acted in contravention of this section is on the 
person. 

   
Independent Broad-based Anti-corruption Commission Act 2011 (Vic) 
Section 136 
Offence for summoned 
witness to refuse or 
fail to answer question 

Right to silence A person who is duly served with a witness summons to attend 
as a witness to give evidence at an examination before IBAC, 
must not, without reasonable excuse, refuse or fail to answer a 
question as required by the IBAC. 

Section 137 
Offence for summoned 
witness to fail to 
produce document or 
other thing 

Right to silence A person who is duly served with a witness summons to attend 
as a witness before the IBAC, must not, without reasonable 
excuse, refuse or fail to produce a document or other thing that 
he or she was required to produce by the witness summons. 

Section 144 
Privilege against self-
incrimination 
abrogated – witness 
summons 

Privilege 
against self-
incrimination 
 

A person is not excused from answering a question or giving 
information or from producing a document or other thing in 
accordance with a witness summons, on the ground that the 
answer to the question, the information, or the production of 
the document or other thing, might tend to incriminate the 
person or make the person liable to a penalty. 

Section 152 
Contempt of the IBAC 

Right to silence A person who has been served with a witness summons by the 
IBAC is guilty of contempt of the IBAC if the person, without 
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reasonable excuse fails to produce documents or answer 
questions relevant to the subject matter of the examination. 

   
Independent Commissioner Against Corruption Act 2012 (SA) 
Section 33 
Obstruction 

Right to silence A person must not refuse or fail to provide a statement of 
information as required by the person heading the 
investigation. (Maximum penalty is $10,000 or 2 years 
imprisonment.) 

Schedule 2 Section 5 
Power to obtain 
document 

Right to silence (1) An examiner may, by notice in writing served on a person, 
require the person –  
a) To attend, at a time and place specified in the notice, 

before a person specified in the notice, being the 
examiner or a member of the staff of the 
Commissioner; and  

b) To produce at that time and place to the person so 
specified a document or other thing specified in the 
notice, being a document or other thing that is 
relevant to an investigation into corruption in public 
administration. 

(2) … 
(5) A person must not refuse or fail to comply with a notice 

served on the person under this clause. 
(Maximum penalty: $20 000 or imprisonment for 4 years 
imprisonment.) 

Schedule 2 Section 8 
Failure of witnesses to 
attend and answer 
questions 

Right to silence A person compelled to appear as a witness before an examiner 
must not refuse or fail to answer a question as required by the 
examiner, or to produce a document or thing as required to 
produce by the summons as prescribed. 

Schedule 2 Section 8 
Failure of witnesses to 
attend and answer 
questions 

Privilege 
against self-
incrimination 

Section 8(4) merely limits the use of self-incriminating 
information. 

   
Crime and Corruption Commission Act 2001 (Qld) 
Section 72 
Power to require 
information or 
documents 

Right to silence (1) This section applies only for a crime investigation or 
specific intelligence operation (crime) 

(2) The chairman may, by notice given to a person holding an 
appointment in a unit of public administration, require the 
person, within the reasonable time and in the way stated 
in the notice to give an identified commission officer –  
a) an oral or written statement of information of a stated 

type relevant to a crime investigation or specific 
intelligence operation (crime) that is in the possession 
of the unit; or 

b) a stated document or other stated thing , or a copy of 
a stated document, relevant to a crime investigation or 
specific intelligence operation (crime) that is in the 
unit’s possession: or  

c) all documents of a stated type, or copies of documents 
of the stated type, containing information relevant to 
a crime investigation or specific intelligence operation 
(crime) that are in the unit’s possession. 

(3) The chairman may, by notice given to a person holding an 
appointment in a unit of public administration, require the 
person –  
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a) to attend before an identified commission officer at a 
reasonable time and place stated in the notice; and  

b) at the time and place stated in the notice, to give to 
the officer a document or thing stated in the notice 
that –  

i. relates to the performance by the unit of the 
unit’s functions; and  

ii. is relevant to a crime investigation or specific 
intelligence operation (crime) 

(4) The person must comply with a notice under subsection (2) 
or (3), unless the person has a reasonable excuse. 
(Maximum penalty – 85 penalty units or 1 year’s 
imprisonment.) 

Section 74 
Notice to produce for 
crime investigation, 
specific intelligence 
operation (crime) or 
witness production 
function 

Right to silence The chairman may, by notice (notice to produce) given to a 
person, require the person, within the reasonable time and in 
the way stated in the notice, to give an identified commission 
officer a stated document or thing that the chairman believes 
on reasonable grounds, is relevant to crime investigation, a 
specific intelligence operation (crime) or the witness protection 
function. 

The person must comply with the notice to produce, unless the 
person has a reasonable excuse. (Maximum penalty: 85 penalty 
units or 1 year’s imprisonment.) 

Section 75 
Notice to discover 
information 

Right to silence (2) The chairman may, by notice (notice to discover) given to 
the person, require the person, within the reasonable time 
and in the way stated in the notice, to give an identified 
commission officer –  
a) an oral or written statement of information of a stated 

type relevant to the investigation or operation that is 
in the person’s possession; or 

b) a stated document or other stated thing, or a copy of a 
stated document, relevant to the investigation or 
operation that is in the person’s possession; or 

c) all document of a stated type, or coped of documents 
of the stated type, containing information relevant to 
the investigation or operation that in the person’s 
possession. 

(3) The person must comply with the notice. 
(Maximum penalty – 85 penalty units or 1 year’s 
imprisonment.) 

Section 188 
Refusal to produce – 
claim of reasonable 
excuse 

Privilege 
against self-
incrimination 

It is not a reasonable excuse to refuse to produce a document 
or thing under as required under sections 75, 75B or at a 
commission hearing under an attendance notice because the 
document or thing might tend to incriminate the person. 
(Maximum penalty: 200 penalty units or 5 years imprisonment.) 

Section 192 
Refusal to answer 
question 

Right to silence 
& privilege 
against self-
incrimination 

A witness at a commission hearing must answer a question put 
to the person at the hearing by the presiding officer. (Maximum 
penalty – 200 penalty units or 5 years imprisonment.) The 
person is not entitled to remain silent or to refuse to answer to 
answer on the ground of the self-incrimination privilege or the 
ground of confidentiality. 

   
Corruption, Crime and Misconduct Act 2003 (WA) 
Section 95 Right to silence The Commission may, by written notice served on a person, 

require the person to attend before the Commission, and to 
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Power to obtain 
documents and other 
things 

produce at a specified time and place a record or other thing 
specified in the notice. 

Section 160 
Failing to be sworn or 
to give evidence when 
summonsed 

Privilege 
against self-
incrimination 

(1) A person served with a summons under section 96 
requiring the person to attend and give evidence who –  
a) refuses or fails to be sworn or make an affirmation; or 
b) fails to answer any question relevant to the 

investigation that the Commission requires the person 
to answer, 

is in contempt of the Commission. 
(2) Despite sections 147(3) and 163(6), a person required by 

the Commission to answer a question relevant to the 
investigation is not excused from the requirement to 
answer the question on the ground that the answer might 
incriminate or tend to incriminate the person or render the 
person liable to a penalty. 

   
Integrity Commission Act 2009 
Section 54 
Offences relating to 
investigations 

Right to silence A person who, without reasonable excuse, fails to comply with 
a requirement or direction under section 47 within 14 days of 
receiving it commits an offence. 

Section 80 
Offences relating to 
Integrity Tribunal 

Right to silence (5) A person who fails without reasonable excuse to –  
a) attend an inquiry of the Integrity Tribunal as required 

by the Integrity Tribunal; or  
b) take an oath or make an affirmation at an inquiry of 

the Integrity Tribunal; or 
c) produce or authorise another person to produce any 

record, information, material or thing when required 
by the Integrity Tribunal to do so; or 

d) answer any question when required by the Integrity 
Tribunal to do so; or 

e) assist in the course of an inquiry of the Integrity 
Tribunal –  

is guilty of an offence. 
(Maximum penalty: 5,000 penalty units.) 
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Introduction
On 13 December 2018, the Australian government announced the establishment 
of a Commonwealth Integrity Commission (CIC), an independent statutory agency 
to investigate corrupt conduct in the Commonwealth public sector.1 The Attorney-
General’s Department subsequently released a discussion paper on the proposed 
structure and functions of the CIC.2

The Morrison government’s announcement came following the introduction into 
the Commonwealth Parliament of several private Bills designed to establish similar 
statutory commissions, including the:

• National Integrity Commission Bill 2018, and National Integrity Commission Bill 
(Parliamentary Standards) Bill 2018, introduced by Cathy McGowan MP  
(the McGowan Bills); and

• National Integrity Commission Bill 2018 (no. 2), introduced by Senator Larissa 
Waters (the Greens Bill).

These Bills have subsequently been referred to the Senate Standing Legal and 
Constitutional Affairs Committee.

In addition, the Australian Labor Party has announced that if elected, it intends to:

[E]stablish a National Integrity Commission – a new federal anti-corruption 
commission tasked with investigating allegations of serious corruption, and 
preventing any serious problems before they arise.3

These developments come following years of agitation by federal parliamentarians 
and others for the establishment of a ‘federal ICAC’, a reference to the Independent 
Commission Against Corruption, which acts in New South Wales as a state anti-
corruption and misconduct regulator.

This report is an updated version of the Institute of Public Affairs’ 2016 Submission to 
the Select Committee relating to the establishment of a National Integrity Commission. 
In that submission, the IPA argued that historical experience with state anti-corruption 
commissions suggests that such bodies wield coercive powers which are inconsistent 
with the legal rights of individuals and the rule of law.

1 The Hon Scott Morrison MP, ‘Commonwealth Government to establish new integrity commission’ (Media Release,  
13 December 2018).

2 Attorney General’s Department, A Commonwealth Integrity Commission – proposed reforms (December 2018).

3 Australian Labor Party, ‘Support the National Integrity Commission’, Accessed 14 January 2019,  
https://www.alp.org.au/petitions/support-the-national-integrity-commission/. 
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In this updated report, we consider the implications of the current proposals for a 
federal anti-corruption agency. Details about the CIC proposed by the government 
are, at time of writing, vague, but it appears that its role would be limited to 
coordinating the numerous existing Commonwealth integrity agencies that  
currently exist. 

However, the proposals put forward by Ms McGowan and the Australian Greens, 
if enacted, would seriously compromise legal rights, democratic principles and the 
rule of law. Importantly, given Labor’s dogged pursuit of a federal anti-corruption 
commission, the McGowan and Greens Bills give an insight into the model we may 
expect from a Shorten Government.
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Section 1: General principles

The case has not been made

Preventing corrupt conduct is a worthy and important public policy objective. However, 
it is not clear that corruption is such a problem in Australia that a federal agency – 
especially one with extraordinary investigative powers – is needed.

In fact, by the Australian government’s own admission, there are a suite of federal 
regulators with responsibility for enforcing existing laws against corrupt conduct. These 
include the:

• Australian Commission for Law Enforcement Integrity;
• Integrity Commissioner;
• Australian Federal Police;
• AFP-hosted Fraud and Anti-Corruption Centre;
• Australian National Audit Office;
• Australian Public Service Commission;
• Commonwealth Ombudsman;
• Independent Parliamentary Expenses Authority;
• Inspectors-General of the Intelligence and Security, Taxation and Australian 

Defence Force; and
• Parliamentary Services Commissioner.4

It would appear that these bodies are achieving their intended purpose. The 
Corruption Perceptions Index, conducted annually by Transparency International, 
should be treated with caution, given that it measures the perception of corruption 
– including through the use of opinion survey data – rather than actual instances of 
corrupt conduct. Nevertheless, according to the index Australia remains one of the 
least corrupt jurisdictions in the world, ranking 13th out of 180 nations.5

Still, proponents of a federal anti-corruption regulator point to a vague notion of 
falling ‘trust in government’. In one of several papers on supporting a national integrity 
commission, the Australia Institute argues that:

Recent polls, studies and surveys show that trust in government is at a record low 
in Australia and still falling. A study conducted by the University of Canberra 
in 2016 found only 5% of Australians trust government. A similar study by the 
Australian National University in 2016 found that 74% of Australians think 
politicians are ‘too often interested in themselves’. A recent poll commissioned 
by the Australia Institute revealed that 85.3% of respondents thought that there is 
corruption in federal politics.6

4 See Attorney General’s Department, A Commonwealth Integrity Commission – proposed reforms (December 2018), 1.

5 Transparency International, ‘Corruption Perceptions Index 2017’, accessed 15 January 2019,  
https://www.transparency.org/news/feature/corruption_perceptions_index_2017.

6 Hannah Aulby, The case for a federal corruption watchdog: ICAC needed to fill the gaps in our integrity system 
(Australia Institute: August 2017), accessed 16 January 2019, http://www.tai.org.au/content/case-federal-
corruption-watchdog-icac-needed-fill-gaps-our-integrity-system, 1.
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Such survey results reflect a population that is undeniably cynical about Australia’s 
public institutions. However, the causes of this cynicism are complex. It cannot 
necessarily be attributed to – nor accepted as evidence of – widespread  
corrupt conduct.

In any event, the ‘perception’ of corruption is too vague a notion on which to base a 
new and potentially powerful federal regulator. This is particularly because discussion 
of such perception issues too often ‘mixes in’ other governance issues that, while 
controversial, do not meet a reasonable definition of corrupt conduct. For example, 
in discussing potential anti-corruption measures, the chief executive of Transparency 
International Australia pointed to issues such as donations to political parties and 
lobbying as being part of the ‘problem’:

The need for an independent anti-corruption agency at a national level is of 
critical importance… and of course we really need to address issues such as 
political donation [sic] and ensure far better regulation of lobbyists to 
avoid issues of conflict of interest or revolving doors.7

As the IPA has previously argued, donations to political parties and candidates are 
a form of political expression.8 It is misguided to suggest that, in themselves, political 
donations amount to corrupt conduct.

Similarly, lobbying, in itself, is not necessarily corrupt conduct. There is nothing 
inherently corrupt about stakeholders meeting with parliamentarians and ministers to 
put forward views on legislative or government matters. If anything, lobbying – and 
the subsequent growth of professionals engaged in ‘government relations’ and related 
fields – is reflective of the fact that the government has become too large, intrusive 
and prone to overregulation. If ‘lobbying culture’ is indeed a problem in Australia, the 
solution is to eliminate the incentives for businesses to engage in lobbying by reducing 
the size of government.

7 ABC, ‘Australia slips in corruption perception index as scandals cast a cloud’, accessed 16 January 2019, https://www.
abc.net.au/radio/programs/am/australia-slips-further-in-global-corruption-index/9473000m, emphasis added.

8 See Gideon Rozner, Freedom of speech and political communication in Australia (Institute of Public Affairs: January 2018).
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The threat to fundamental legal rights
Fundamental legal rights, such as the right to silence and the presumption of 
innocence, are essential to a legal system achieving justice. These rights should be 
afforded to everyone, even those suspected of corruption or involved in corruption-
related investigations.

In 2014, the Institution of Public Affairs published research to reveal the extent that key 
legal rights – the burden of proof, natural justice, the right to silence, and the privilege 
against self-incrimination – were undermined in all federal legislation that were in 
force at that time. At the time, at least 262 such legal rights were breached in extant 
Commonwealth legislation.9 At the end of 2018, this number had increased to at  
least 358.10

Legal rights breaches in federal legislation in force at the end of 2018

Legal right Breaches at end of 2018 

Reversals of the burden of proof 58

Natural justice 98

Right to silence 65

Privilege against self-incrimination 137

TOTAL 358

A new anti-corruption regulator would inevitably add to this tally. An analysis of state 
legislation which establishes anti-corruption agencies reveals that they are particularly 
prone to containing legal rights breaches. In particular, this area of law contains 
numerous explicit restrictions of the right to silence and provisions which remove the 
privilege against self-incrimination. The provisions have been listed in Appendix B of 
this report.

9 Simon Breheny & Morgan Begg, ‘The state of fundamental legal rights in Australia’ (Research report, Institute of 
Public Affairs, 2014).

10 Morgan Begg & Anis Rezae, ‘Legal Rights Audit 2018’ (Forthcoming Research Report, Institute of Public Affairs). 
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Legal rights breaches in selected state anti-corruption legislation, 2018

State legislation Burden 
of Proof 

Right to 
Silence 

Self- 
incrimination Total

Independent Commission against Corruption  
Act 1988 (NSW)

1 2 1 4

Crime and Corruption Commission  
Act 2001 (QLD)

0 4 2 6

Corruption, Crime and Misconduct  
Act 2003 (WA)

0 2 1 3

Independent Broad-based Anti-corruption 
Commission Act 2011 (VIC)

0 3 1 4

Independent Commissioner Against Corruption  
Act 2012 (SA)

0 3 1 4

Integrity Commission Act 2013 (TAS) 0 3 0 2

The traditions of the common law legal system are valuable not for the ease with 
which it secures adverse findings against accused parties, but for the rigour in which it 
resolves these prosecutions and disputes. 

The model used for typical anti-corruption agencies undermines this rigour, and would 
further undermine the rule of law and democratic principles at the Commonwealth 
level of government. An analysis of the McGowan and the Greens Bills appears to 
confirm this: No fewer than 12 provisions that breach the right to silence or removing 
the privilege against self-incrimination are present in the Bill (each Bill has six each). 
The specific provisions are listed in Appendix A of this report.
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The paradox of independence
Independence of government agencies means that those agencies are not subject to 
the regular sort of oversight that apply to government departments. Putting distance 
between the parliament and ‘independent’ arms of the state makes them less 
accountable, and inherently undemocratic. 

‘Independent’ law enforcement agencies and quasi-judicial bodies outside of the 
orthodox justice system are always in danger of losing sight of their original mission, 
objectivity and the values and traditions of the common law justice system. This view 
was encapsulated by the former Chief Justice of the High Court of Australia, Dyson 
Heydon, who commented on the nature of ‘specialist bodies’ in a 2010 case  
(the Kirk case):

[A] major difficulty in setting up a particular court… to deal with specific 
categories of work… is that the separate court tends to lose touch with the 
traditions, standards and mores of the wider profession and judiciary. It thus 
forgets fundamental matters like the incapacity of the prosecution to call the 
accused as a witness even if the accused consents. Another difficulty in setting up 
specialist courts is that they tend to become over-enthusiastic about vindicating 
the purposes for which they were set up… [Courts] set up for the purpose of 
dealing with a particular mischief can tend to exalt that purpose above all other 
considerations, and pursue it in too absolute a way. They tend to feel that they 
are not fulfilling their duty unless all, or almost all, complaints that mischief has 
arisen are accepted. … [To say all this is] to raise a caveat about accepting 
too readily the validity of what specialist courts do – for there are general and 
fundamental legal principles which it can be even be more important to apply 
than specialist skills.11

Problematically, independent agencies are less accountable and are more resistant 
to oversight and criticism. An equivalent agency at the federal level is the Australian 
Human Rights Commission (AHRC). Like anti-corruption agencies, the AHRC portrays 
itself as a watchdog on government (in their case legislative) activities, and thus above 
the fray of politics. 

A consequence of this is that the AHRC is more resistant to criticism, particularly from 
parliament, as it is perceived as an attack on the AHRC’s ‘independence’.12 (This 
entitled status has even allowed the president of the AHRC to publicly attack funding 
cuts.13) A reason for this is that the stated purpose of the agencies – in this case the 
protection of human rights – is of a nature that it gives the agency a shield which they 
use to defend their over-enthusiastic pursuit of their objectives. 

11  Kirk v Industrial Relations Commission (NSW) (2010) 262 ALR 569, 609.

12  See for instance Ben Saul, ‘Attacks on Commission unbefitting our government’ The Drum (ABC) 16 February  
  2015, accessed 22 January 2019, http://www.abc.net.au/news/2015-02-16/saul-attacks-on-commission- 
  unbefitting-our-government/6115078.

13  Rick Morton, ‘Job cuts pay for child sex funding’, The Australian, 15 December 2014, accessed 22 January 2019,  
  http://www.theaustralian.com.au/national-affairs/in-depth/royal-commission/job-cuts-pay-for-child-sex- 
  funding/news-story/b7bbba9962870c07aa0a36ef38a055b9.
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This problem is also true of the most prominent state anti-corruption agency; the 
Independent Commission against Corruption in New South Wales. (ICAC) was 
introduced in 1988 under the Coalition state government led by Nick Greiner. In the 
second reading speech to the Independent Commission Against Corruption Bill 1988, 
Mr Greiner noted:

The third fundamental point I want to make is that the independent commission 
will not be a crime commission. Its charter is not to investigate crime generally. 
The commission has a very specific purpose which is to prevent corruption and 
enhance integrity in the public sector. That is made clear in this legislation, and it 
was made clear in the statements I made prior to the election. 

By 1992, the ICAC was already found to have acted beyond its jurisdiction by the 
NSW Supreme Court. Mr Greiner himself and another minister became the target 
of significant criticism when it came to light that the other minister had enticed a 
crossbench MP to resign from parliament with the offer of a position in the public 
service. The matter was referred to the ICAC, who then reported to parliament in April 
1992, in which the Commission determined that Mr Greiner and the other minister both 
engaged in corrupt conduct. 

Whether one views this as a typical political manoeuvre, or genuinely corrupt in the 
general sense of the word, the majority of the Court of Appeal of the Supreme Court of 
New South Wales determined the Commissioner’s report to be wrong according to the 
law. As Chief Justice Gleeson held: 

[I]t is for the Commission to identify and apply the relevant standards, not 
to create them. Just as the courts cannot create new criminal offences so the 
Commission cannot create new grounds for the dismissal of public officials. 
The observance and application by the Commission of objective standards, 
established and recognised by law, in the performance of its task of applying 
[the Act] to cases before it is essential. It is what was intended by Parliament, it is 
required by the statute, and it is necessary for the maintenance of the rule of law.

The publication of findings of Royal Commissions or Commissions such as the 
present defendant, or the Criminal Justice Commission of Queensland, although 
they do not affect or create legal rights or obligations, can have the most far-
reaching consequences for the reputation of citizens. …

The Commissioner, in reaching his conclusion that the conduct found by him 
could constitute reasonable grounds for dismissal, did not enunciate and apply 
objective standards to the facts of the case. Although the Com¬missioner 
recognised that the concept of dismissal of a Premier or a Minister is attended 
by sensitive constitutional implications and difficulties, he never identified any 
objective criteria for dismissal by reference to which his conclusion could be 
tested. He approached the question as though the matter was to be determined 
by his personal and subjective opinion. In this respect he exceeded his jurisdiction 
and failed to apply the correct test…14

14  Greiner v Independent Commission Against Corruption (ICAC) (1992) 28 NSWLR 125, 147-8.
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Mr Greiner did resign after the report became public, falling afoul of the Commission 
that essentially wrote its own rules. That the Commission would depart from its 
legislated boundaries so soon after its establishment is telling, and was not an  
isolated incident. More recently, the ICAC was found to have exceeded its jurisdiction 
by the High Court of Australia. This case relates to accusations that a senior prosecutor, 
Margaret Cunneen SC, advised her son’s girlfriend to fake chest pains in order to 
avoid a breathalyser test following an automobile accident (for which she was  
not responsible). 

The investigation that followed was found to have exceeded its jurisdiction to only 
investigate ‘corrupt conduct’ under the Act that ‘adversely affects, or that could 
adversely affect, either directly or indirectly, the exercise of official functions by any 
public official’. As the majority noted, a finding of corrupt conduct on the part of Ms 
Cunneen would ‘result in the inclusion in the definition of “corrupt conduct” of a wide 
variety of offences having nothing to do with corruption in public administration as 
that concept is commonly understood.’15 This would make the Commission resemble a 
“Crime Commission”, something Mr Greiner explicitly rejected in 1988.

It is apparent that the most prominent state anti-corruption agency has a track record 
of exceeding its jurisdiction in its over-enthusiastic pursuit of its objectives. The ICAC’s 
public call in April 2015 for greater powers and legislative approval of its unlawful 
Cunneen investigation,16 and the NSW state government’s subsequent decision to 
swiftly pass retrospective laws confirming the ICAC’s own interpretation of ‘corrupt 
conduct’,17 supports the view that agencies such as ICAC have the potential to become 
a force unto itself, who dare not be subject to oversight or accountability. This point 
was underscored in ICAC Inspector David Levine’s review of the agency tabled in 
NSW parliament in December 2015, which described correspondence Levine  
received from the then ICAC Commissioner Megan Latham as ‘insulting, 
condescending and to border on insolent’, that reinforced his view of ‘the  
breathtaking arrogance of the Commission.’18

15  Cunneen v Independent Commission Against Corruption [2015] HCA 14, [52].

16  Independent Commission Against Corruption, “Public statement regarding ICAC v Cunneen” (Media  
  release) 20 April 2015, since removed from the ICAC’s website, accessed 22 January 2019, https://web.archive. 
  org/web/20150623073448/http://www.icac.nsw.gov.au/media-centre/media-releases/article/4782.

17  Independent Commission Against Corruption Amendment (Validation) Act 2015 (NSW).

18  David Levine, Report Pursuant to Section 77A Independent Commission Against Corruption Act 1988 re Margaret  
  Cunneen SC & Ors (4 December 2015) 34.
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Abuse of powers
Anti-corruption agencies are commonly given a wide scope to conduct their 
proceedings, ostensibly so they can fearlessly achieve their objectives. This means 
provisions of state legislation explicitly reject that the agencies themselves or the 
hearings they conduct are bound by the rules of evidence.19

Quasi-judicial independent agencies, being less accountable in nature, have an 
apparent tendency to abuse this power. As Justice Heydon identified in the Kirk case, 
quasi-judicial bodies can become over-enthusiastic in their pursuit of their objectives, 
leading them to ‘exalt that purpose above all other considerations, and pursue it in too 
absolute a way’.

No institution better illustrates this point than the NSW Independent Commission 
Against Corruption. While the pursuit against Ms Cunneen was held to have no basis 
in law, the conduct of the ICAC itself was indicative of an agency that abused the 
generous powers granted to them by the state parliament. In one instance, ICAC 
officers re-enacted a seizure of Ms Cunneen’s mobile phone from her residence in 
order to cover up a flawed raid a week earlier when they took possession of her phone 
without a search warrant.20 ICAC Inspector David Levine was scathing in his review of 
the agency in a report tabled in NSW parliament in December 2015:

… it is of concern that the Commissioner issued the Notices… ‘to attend and 
produce forthwith’ [mobile phones already in the agency’s possession] given that 
this in fact rendered them unlawful. This amounts to an abuse of power and 
serious maladministration.21 [Emphasis added]

The methods of ICAC barrister Geoffrey Watson SC in questioning witnesses has also 
been the subject of debate. The questioning of former Premier Barry O’Farrell over 
his recollection of receiving a gift of a bottle of wine was a side issue to the ICAC’s 
inquiry into Australian Water Holdings. At no stage was it suggested that the bottle 
of wine had any substantive link to any other issue of relevance to the ICAC inquiry. 
Nonetheless, the hearing was used as a medium to tarnish the reputation of a sitting 
premier, who subsequently resigned for a likely lapse in memory. During his tenure as 
ICAC Barrister, Mr Watson was also cautioned by the NSW Bar Council in June 2016 
for engaging in ‘unsatisfactory professional conduct’ for breaching a rule prohibiting 
barristers from taking steps towards having the media publish material about an 
ongoing ICAC inquiry into alleged unlawful donations to the NSW Liberal Party.22

19  Independent Commission against Corruption Act 1988 (NSW) s 17; Independent Broad-based Anti-corruption  
  Commission Act 2011 (VIC) s 116; Crime and Corruption Act 2001 (QLD) s 180; Corruption, Crime and  
  Misconduct Act 2003 (WA) s 135; Integrity Commissioner Act 2009 (TAS) s 9.

20  Sharri Markson ‘Mobile cover-up claims hit NSW ICAC’, The Australian, 22 October 2015.

21  David Levine, Report Pursuant to Section 77A Independent Commission Against Corruption Act 1988 re Margaret  
  Cunneen SC & Ors (4 December 2015), accessed 22 January 2019, http://www.oiicac.nsw.gov.au/assets/oiicac/ 
  reports/special-reports/S.77A-REPORT-in-Operation-Hale-.pdf, 18.

22  Australasian Lawyer, “ICAC barrister cautioned by Bar Council”, 23 June 2016, accessed 22 January 2019,  
  https://www.australasianlawyer.com.au/news/icac-barrister-cautioned-by-bar-council-218355.aspx>.
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The concerns arising from these agencies are not limited to New South Wales. In 
2015, a two year investigation by the parliamentary inspector of the Western Australia 
Crime and Corruption Commission catalogued 23 allegations of misconduct ranging 
from theft to improper interference with a police investigation. In the report tabled to 
the Joint Standing Committee of the Crime and Corruption Commission, Parliamentary 
Inspector Michael Murray QC noted ‘the nature of the allegations was dishonesty, 
improper practices and abuse of statutory powers,’ concluding:

The number and nature of allegations made against [the CCC’s Operations 
Support Unit] officers in this matter, and the systemic nature of the conduct 
investigated, revealed a disturbing culture of entitlement and unaccountability 
in the OSU contrary to the standards and values expected of public officers, 
particularly those employed by the State’s anti-corruption body... In some 
instances, the conduct which this culture encouraged was suspected of having 
violated state, and possible Commonwealth, criminal laws.23

These reports are consistent with what Justice Heydon identified in the Kirk case of 
the tendency of specialist bodies to ‘become over-enthusiastic about vindicating the 
purposes for which they were set up.’ In so doing, these agencies disregard the rules of 
evidence and threaten the rule of law and the principles of natural justice. 

23  Joint Standing Committee on the Corruption and Crime Commission, Parliament of Western Australia, Parliamentary  
  Inspector’s report on misconduct and related issues in the Corruption and Crime Commission (Report No. 19, June  
  2015) 37.
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Section 2: Current proposals

Government CIC

A Commonwealth Integrity Commission was announced by the Morrison government 
in late 2018, with a consultation paper released by the Attorney-General’s Department 
in December. At time of writing, this consultation paper provides the only details about 
the way in which the government’s CIC will function.

Based on the broad and limited details in the government’s discussion paper, it 
appears that the proposed CIC is ‘minimalist’ in design. This is perhaps because the 
government is mindful of the risks to fundamental legal rights inherent in broad-based 
anti-corruption bodies. The discussion paper claims that:

The CIC model avoids a number of deficiencies that have emerged from the 
experience of established state anti-corruption commissions, like the NSW ICAC 
and the Western Australian Corruption and Crime Commission.24

However, the proposed CIC appears so minimalist that it is effectively pointless. It 
would appear that the proposed reforms are intended to – understandably – prevent 
the passage of the deeply problematic McGowan and Greens Bills. However, this 
means that in policy terms, the CIC is a ‘solution in search of a problem’.

As noted in the previous section, there are a large number of integrity regulators 
already in existence at a federal level. The proposed CIC will largely augment these 
existing agencies. For example, many agencies that will be regulated by the CIC are 
already within the remit of the Australian Commission for Law Enforcement Integrity 
(ACLEI), such as the Australian Federal Police.

The consultation paper indicates that the CIC will differ from the ACLEI because it will 
have a wider remit. In addition to agencies currently regulated by the ACLEI, the  
CIC will cover bodies like the Australian Competition and Consumer Commission,  
the Australian Securities and Investments Commission and the Australian Taxation 
Office (ATO).

However, these agencies are already subject to substantial scrutiny, both from 
Parliament (via processes such as Senate Estimates) and other statutory agencies. The 
ATO, for example, is accountable to the Australian National Audit Office, Australian 
Information Commissioner, the Commonwealth Ombudsman and the Inspector-
General of Taxation.25

24  Above n 2, 12.

25  Australian Taxation Office, ‘Our scrutineers’, accessed 21 January 2019, https://www.ato.gov.au/About-ATO/ 
  Commitments-and-reporting/Our-scrutineers/.
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This is not to suggest that there are no problems with Commonwealth agencies. The 
ATO in particular has attracted media attention over allegations that it is ‘abusing its 
powers’.26 However, it is unclear how, if at all, the CIC will address issues of this nature. 
If it is the case that Commonwealth authorities are abusing their authority, then the 
simplest solution is to limit their powers. Instead, the CIC will largely duplicate existing 
oversight mechanisms at substantial public cost.

Labor policy

Similarly, few details are available in relation to the design of the National Integrity 
Commission (NIC), which the Australian Labor Party has promised ‘within the first 12 
months of a Shorten Labor government’.27

The only details available in relation to Labor’s proposed NIC consist of seven 
‘design principles’ listed on their website. Some of these principles are benign, such 
as the fact that the NIC will act as an ‘independent statutory body’, consisting of one 
commissioner and two deputy commissioners.28

However, other design principles are superficially concerning. Labor proposes that 
‘the [NIC] will have sufficiently broad jurisdiction and freedom of action to operate as 
a standing Royal Commission’ with the same investigative powers.29 There is a reason 
that Royal Commissions are not by their nature ‘standing’. The Royal Commission is an 
institution which is given extraordinary and broad powers, and if they are to be used, 
should be rare and limited in scope and time. By entrenching a body with the powers 
of a Royal Commission with a broad scope increases the threat of abuses of powers 
and resistance to parliamentary oversight and accountability. 

Additionally, Labor’s NIC will more closely resemble current state-based anti-
corruption commissions which, as discussed in the previous section, compromise 
fundamental legal rights.

McGowan and Green Bills

Both of the McGowan and Greens models are based on option 3 of Griffith University 
& Transparency International Australia’s options paper published in August 2018. The 
option, to establish a ‘custom-built Commonwealth Integrity Commission model’, which 
involves the establishment of a new National Integrity Commission embedded within  
a rearranged bureaucracy. The explanatory memoranda for both Bills provides  
the following:

26  ABC Four Corners, ‘Mongrel bunch of bastards’, accessed 21 January 2019, https://www.abc.net.au/4corners/ 
  mongrel-bunch-of-bastards/9635026.

27  Australian Labor Party, ‘The National Integrity Commission’, accessed 21 January 2019, https://www.alp.org.au/ 
  national_integrity_commission.

28  Ibid.

29  Ibid.
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The bills outlines the powers and responsibilities of the National Integrity Commission 
and the National Integrity Commissioner, includes many parallels to state anti-
corruption bodies, in particular, the wide scope of powers and associated legal rights 
breaches within the legislation. Given the parallels to existing anti-corruption bodies, 
the McGowan and Greens party bills threaten to further undermine the rule of law 
problem in federal legislation.



20 Institute of Public Affairs www.ipa.org.au

Appendix A: Legal rights breaches in 
current proposals

National Integrity Commission Bill 2018

Section 77

Failure to comply  
with notice

Right to silence

A person commits an offence if the person is served 
with a notice to give information or to produce 
a document or thing to the National Integrity 
Commissioner and fails to comply to do so. 

Section 79

Self-incrimination etc.

Privilege 
against self-
incrimination

A person is not excused from giving information or 
producing a document or thing under a section 72 
notice on the ground that doing so would tend to 
incriminate the person or expose the person to  
a penalty. 

Section 92

Offences
Right to silence

A person commits an offence if the National Integrity 
Commissioner summons a person to attend a hearing 
at a time and place specified in the summons to give 
evidence or produce any documents or other things 
referred to in the summons and the person fails to 
answer a question or produce a document or thing as 
required by the summons. 

Section 93

Contempt of the 
Commission

Right to silence

The Commission may make an application the Supreme 
Court of federal courts when a person is in contempt 
of the Commission, where a person refuses or fails 
to answer a question at a NIC hearing or produce a 
document when required to do so by a summons. 

Section 101

Offences relating 
to claims for legal 
professional privilege

Right to silence

A person commits an offence if the person had been 
served with a summons requiring a person to attend 
a NIC hearing and answer questions or produce a 
document or thing specified in the summons and the 
person fails to produce the document or thing, and a 
claim for legal professional privilege is rejected by the 
Commissioner, and the person fails to comply with  
the summons. 

Section 102

Self-incrimination etc.

Privilege 
against self-
incrimination

A person is not excused from answering a question or 
producing a document or thing when summoned under 
section 82 to attend a hearing to do so on the ground 
that doing so would tend to incriminate the person or 
expose the person to a penalty. 
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National Integrity Commission Bill 2018 (No. 2)

Section 77

Failure to comply  
with notice

Right to silence

A person commits an offence if the person is served 
with a notice to give information or to produce 
a document or thing to the National Integrity 
Commissioner and fails to comply to do so. 

Section 79

Self-incrimination etc.

Privilege 
against self-
incrimination

A person is not excused from giving information or 
producing a document or thing under a section 72 
notice on the ground that doing so would tend to 
incriminate the person or expose the person to  
a penalty. 

Section 92

Offences
Right to silence

A person commits an offence if the National Integrity 
Commissioner summons a person to attend a hearing 
at a time and place specified in the summons to give 
evidence or produce any documents or other things 
referred to in the summons and the person fails to 
answer a question or produce a document or thing as 
required by the summons. 

Section 93

Contempt of the 
Commission

Right to silence

The Commissioner may make an application the 
Supreme Court of federal courts when a person is in 
contempt of the Commission, where a person refuses or 
fails to answer a question at a NIC hearing or produce 
a document when required to do so by a summons. 

Section 101

Offences relating 
to claims for legal 
professional privilege

Right to silence

A person commits an offence if the person had been 
served with a summons requiring a person to attend 
a NIC hearing and answer questions or produce a 
document or thing specified in the summons and the 
person fails to produce the document or thing, and a 
claim for legal professional privilege is rejected by the 
Commissioner, and the person fails to comply with  
the summons. 

Section 102

Self-incrimination etc.

Privilege 
against self-
incrimination

A person is not excused from answering a question or 
producing a document or thing when summoned under 
section 82 to attend a hearing to do so on the ground 
that doing so would tend to incriminate the person or 
expose the person to a penalty. 
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Appendix B: Legal rights breaches 
identified in selected state  
anti-corruption agency legislation

Independent Commission against Corruption Act 1998 (NSW)

Section 26

Self-incrimination

Privilege 
against self-
incrimination

The Commission has the power to compel the 
production of self-incriminating documents, statements 
and other things, which can be used for the purposes of 
the investigation concerned. 

Section 37

Privilege as  
regards answers,  
documents etc

Right to silence

A witness summoned to attend or appearing before 
the Commission at a compulsory examination or public 
inquiry is not entitled to refuse to answer any question 
or produce any document relevant to the investigation.

Section 86

Failure to attend etc
Right to silence

A person summoned to attend or appearing before 
the Commission shall not without reasonable excuse 
fail to answer any question or produce any document 
relevant to the investigation.

Section 88

Offences relating  
to documents or  
other things

Burden of 
proof

If, in any prosecution for the indictable offence of 
intending to delay or obstruct the carrying out by the 
Commission of any investigation, it is proved that the 
person charged with the offence has destroyed or 
altered any document or other thing, or has sent or 
attempted to send, or conspired to send, out of New 
South Wales any such document or other thing, the 
onus of proving that in so doing the person had not 
acted in contravention of this section is on the person.

Integrity Commission Act 2009 (TAS)

Section 52

Powers of investigators 
while on premises

Right to silence

A person required or directed to answer questions or 
produce any record, material or thing to a person to  
an investigator who has entered premises under  
section 52. 

Section 54

Offences relating to 
investigations

Right to silence
A person who, without reasonable excuse, fails to 
comply with a requirement or direction under section 
47 within 14 days of receiving it commits an offence.

Section 80

Offences relating to 
Integrity Tribunal

Right to silence

A person who fails without reasonable excuse to 
answer any question or produce or authorise another 
person to produce any record, information, material or 
thing when required by the Integrity Tribunal to do so, 
is guilty of an offence.
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Independent Broad-based Anti-corruption Commission Act (VIC)

Section 136

Offence for summoned 
witness to refuse or fail 
to answer question

Right to silence

A person who is duly served with a witness summons  
to attend as a witness to give evidence at an 
examination before IBAC, must not, without  
reasonable excuse, refuse or fail to answer a  
question as required by the IBAC.

Section 137

Offence for summoned 
witness to fail to 
produce document or 
other thing

Right to silence

A person who is duly served with a witness summons 
to attend as a witness before the IBAC, must not, 
without reasonable excuse, refuse or fail to produce a 
document or other thing that he or she was required to 
produce by the witness summons.

Section 144

Privilege against 
self-incrimination 
abrogated –  
witness summons

Privilege 
against self-
incrimination

A person is not excused from answering a question 
or giving information or from producing a document 
or other thing in accordance with a witness summons, 
on the ground that the answer to the question, the 
information, or the production of the document or other 
thing, might tend to incriminate the person or make the 
person liable to a penalty.

Section 152

Contempt of the IBAC
Right to silence

A person who has been served with a witness summons 
by the IBAC is guilty of contempt of the IBAC if the 
person, without reasonable excuse fails to produce 
documents or answer questions relevant to the subject 
matter of the examination.

Independent Commissioner Against Corruption Act 2012 (SA)

Section 33

Obstruction
Right to silence

A person must not refuse or fail to provide a statement 
of information as required by the person heading  
the investigation.

Sch. 2 Section 5

Power to  
obtain document

Right to silence

It is an offence to refuse or fail to comply with a notice 
in writing served on a person requiring the person to 
attend, at a time and place specified in the notice, 
before the examiner or a member of the staff of the 
Commissioner; and produce at that time and place a 
document or other thing specified in the notice that is 
relevant to an investigation into corruption in  
public administration.

Sch. 2 Section 8

Failure of witnesses  
to attend and  
answer questions

Right to silence

A person compelled to appear as a witness before an 
examiner must not refuse or fail to answer a question as 
required by the examiner, or to produce a document or 
thing as required to produce by the summons  
as prescribed.

Privilege 
against self-
incrimination

Section 8(4) merely limits the use of  
self-incriminating information.
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Crime and Corruption Commission Act 2001 (QLD)

Section 72

Power to require 
information or 
documents

Right to silence
A person must comply with a notice to produce 
information or documents to the chairperson.

Section 74

Notice to produce for 
crime investigation, 
specific intelligence 
operation (crime)  
or witness  
production function

Right to silence
A person must comply with a notice to produce a 
stated document or thing the chairperson believes on 
reasonable grounds is relevant to a crime investigation.

Section 74A

Notice to produce  
for confiscation  
related investigation

Right to silence

It is an offence for a person to fail to comply with 
a notice to give an identified commission officer a 
stated document or thing that the chairperson believes 
on reasonable grounds is relevant to a confiscation 
related investigation.

Section 75

Notice to discover 
information

Right to silence

A person must comply with a notice to give to an 
identified commission officer information or  
documents of a stated type that is relevant to a 
corruption investigation. 

Section 188

Refusal to produce – 
claim of  
reasonable excuse

Privilege 
against self-
incrimination

It is not a reasonable excuse to refuse to produce a 
document or thing under as required under sections 75, 
75B, or at a commission hearing under an attendance 
notice because the document or thing might tend to 
incriminate the person.

Section 192

Refusal to  
answer question

Right to silence 
& privilege 
against self-
incrimination

A witness at a commission hearing is not entitled to 
remain silent or refuse to answer a question put to the 
person at the hearing by the presiding officer on the 
ground of the self-incrimination privilege or the ground 
of confidentiality.

 
Corruption, Crime and Misconduct Act 2003 (WA)

Section 158

Failing to comply with 
notice given under  
s. 94 or 95 

Right to silence

A person who fails, without reasonable excuse, to 
comply with a notice served on the person to attend a 
place and produce specified documents under sections 
94 or 95 is in contempt of the Commission. 

Section 159

Failing to comply with 
notice given under  
s. 96

Right to silence

A person who has been served with a summons under 
section 96 and fails, without reasonable excuse, to 
produce any document or other thing as required by a 
summons is in contempt of a Commission. 

Section 160

Failing to be sworn or 
to give evidence  
when summonsed

Privilege 
against self-
incrimination

A person served with a summons under section 96 
to attend and give evidence is not excused from 
answering a question relevant to the investigation on 
the ground that the answer might incriminate or tend to 
incriminate the person or render the person liable to  
a penalty.
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Attorney-General’s Department 

4 National Circuit 

BARTON ACT 2600 

 

Email: cic.consultation@ag.gov.au 

 

 

Dear Attorney-General’s Department, 

 

 

THE COMMONWEALTH INTEGRITY COMMISSION WOULD BE A RENEGADE 

AND ILLIBERAL AGENCY THAT WOULD UNDERMINE THE RULE OF LAW 

 

The Institute of Public Affairs is committed to undertaking research to promote human 

flourishing and the dignity of all Australians. Central to that dignity is individual freedom and 

a legal system that achieves just outcomes founded on the rule of law.  

 

This submission has been prepared for the Attorney-General Department’s Consultation into 

the proposed Commonwealth Integrity Commission (the CIC). On 2 November the Attorney-

General Christian Porter released draft legislation to establish the CIC. The exposure draft of 

the legislation—Commonwealth Integrity Commission Bill 2020 (the CIC Bill) and the 

Integrity and Anti-Corruption Legislation (CIC Establishment and Other Measures) Bill 2020 

(the IACL Bill)—will establish the CIC and make other necessary amendments to other Acts 

to give effect to this new scheme.  

 

The CIC will be given broad coercive powers to hold hearings and compel witnesses to 

testify; enter and search premises without a warrant; require people to surrender documents 

and other evidence; use telecommunication interceptions; and arrest individuals and 

confiscate passports.  

 

The IPA notes that the proposed legislation has made an effort to reduce the defamatory 

effect which has been a feature of some anti-corruption and integrity commissions. In 

particular the IACL Bill would insert Division 137A into the Criminal Code Act 1995 to 

impose criminal liability on attempts to inflict reputational damage by referring false or 

misleading allegations to Commonwealth investigative bodies. Regardless of whether a CIC 

is established, this is a worthwhile direction for reform. 

 

Another limitation on the potential for abuse of power is that the meaning of ‘engaging in 

corrupt conduct’ would be limited to conduct that constitutes an offence listed under section 

18 of the CIC Bill. This is an improvement on the subjectively defined ‘corrupt conduct’ used 

in New South Wales, which has given licence to the NSW Independent Commission Against 

Corruption to pursue individuals and acts which courts have later found was not within the 

scope of corrupt conduct, but has nonetheless ruined reputations and ended careers. 
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Nevertheless the CIC Bill is a flawed proposal and should not proceed. Institute of Public 

Affairs research and analysis has identified the following key flaws in the CIC Bill:  

 

1) The Commonwealth Integrity Commission would be unaccountable and inconsistent 

with Australia’s liberal democratic traditions,

2) The Commonwealth Integrity Commission Bill would have coercive investigative 

powers which will violate fundamental legal rights, and 

3) The Commonwealth Integrity Commission would be given coercive powers to hold 

hearings which will be a forum for legalised defamation.

 

1) The Commonwealth Integrity Commission would be unaccountable and inconsistent 

with Australia’s liberal democratic traditions 

 

The CIC would be established as an independent statutory agency, subsuming, replacing and 

expanding on the functions of the Australian Commission for Law Enforcement Integrity. 

Independence of government agencies means that those agencies are not subject to the regular 

sort of oversight that apply to government departments. Putting distance between the 

Parliament and the ‘independent’ arms of the state makes them less accountable and 

inherently anti-democratic.  

 

Independent law enforcement agencies and quasi-judicial bodies that exist outside the 

orthodox justice system are always in danger of losing sight of their original mission, 

objectivity, and the values and traditions of the common law justice system. This view has 

been recognised by the High Court of Australia, which commented on the nature of 

‘specialist bodies’ in a 2010 case:  

 

[A] major difficulty in setting up a particular court… to deal with specific categories 

of work… is that the separate court tends to lose touch with the traditions, standards 

and mores of the wider profession and judiciary. It thus forgets fundamental matters 

like the incapacity of the prosecution to call the accused as a witness even if the 

accused consents.1   

 

The departure from the legal traditions will mean independent agencies will likely become 

more abusive of their powers, less accountable, and more resistant to oversight and criticism. 

As the High Court also observed, bodies established for a special purpose ‘can tend to exalt 

that purpose above all other considerations, and pursue it in too absolute a way. They tend to 

feel that they are not fulfilling their duty unless all, or almost all, complaints that mischief has 

arisen are accepted.’2 The following events at a state level highlight how anti-corruption 

bodies are particularly prone to acting in a renegade manner and avoid accountability:   

 

• The NSW Supreme Court in 1992 overturned an official finding by the Independent 

Commission Against Corruption of New South Wales (ICAC) that the then-Premier 

Nick Greiner and another minister had engaged in corrupt conduct. The Court found 

ICAC’s finding exceeded their jurisdiction and amounted to creating new grounds for 

the dismissal of public officials, where it approached the question as though the matter 

was to be determined by ICAC’s personal and subjective opinion.3  

 
1 Kirk v Industrial Relations Commission (NSW) (2010) 262 ALR 569, 609. 
2 Kirk v Industrial Relations Commission (NSW) (2010) 262 ALR 569, 609. 
3 Greiner v Independent Commission Against Corruption (ICAC) (1992) 28 NSWLR 125, 147-8. 
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• In 2015 the ICAC was found to have exceeded its jurisdiction again by the High Court 

by investigating conduct that, if allowed, would ‘result in the inclusion in the 

definition of corrupt conduct of a wide variety of offences having nothing to do with 

corruption in public administration as that concept is commonly understood.’4 

 

• Following the 2015 High Court decision, the ICAC publicly lobbied the Parliament 

for greater powers and for the Parliament to give retrospective validation of its 

investigations that had been thrown into doubt by the High Court.5 The NSW 

Parliament swiftly conceded to the ICAC’s demands by passing the Independent 

Commission Against Corruption Amendment (Validation) Act 2015.  

 

• ICAC officers re-enacted a seizure of a mobile phone from the residence of a person 

accused of engaging in corrupt conduct. This was done in order to cover up a flawed 

raid that occurred a week earlier, when possession of the phone was taken without a 

search warrant. A report by the ICAC Inspector released in December 2015 noted ‘it 

is of concern that the Commissioner issued the Notices… “to attend and produce 

forthwith” [mobile phones already in ICAC’s possession] given that this in fact 

rendered them unlawful. This amounts to an abuse of power and serious 

maladministration.’6 

 

• In 2015, a two-year investigation by the parliamentary inspector of the Western 

Australia Crime and Corruption Commission catalogued 23 allegations of misconduct 

ranging from theft to improper interference with a police investigation. In a report 

tabled to a parliamentary committee, Michael Murray QC noted the ‘nature of the 

allegations was dishonesty, improper practices and abuse of statutory powers,’ and 

‘revealed a disturbing culture of entitlement and unaccountability.’ He concluded that 

‘in some instances, the conduct which this culture encouraged was suspected of 

having violated state, and possible Commonwealth, criminal laws.’7 

 

The structure and role of anti-corruption agencies leads to the possibility of a conflict of 

interest arising between the agency possessing considerable coercive powers and the 

opportunity to use them to investigate those who have a role in providing oversight and 

determining funding of the agency. The result is for the agency to engender a culture of 

entitlement and hubris that is inherently resistant to accountability. The NSW ICAC’s public 

call in November 2019 to remove ministers from making decisions about its funding 

altogether and to ensure its base funding could never be cut8 is a product of a culture that is 

fostered by ‘independence’ that is commonly a feature of anti-corruption agencies. 

 
 

4 Cunneen v Independent Commission Against Corruption (2015) HCA 14, [52]. 
5 Independent Commission Against Corruption, ‘Public statement regarding ICAC v Cunneen’ (Media Release) 

20 April 2015, since removed from the ICAC’s website, accessed 22 January 2019, https://web.archive. 

org/web/20150623073448/http://www.icac.nsw.gov.au/media-centre/media-releases/article/4782. 
6 David Levine, Report Pursuit to Section 77A Independent Commission Against Corruption Act 1988 re 

Margaret Cunneen SC & Ors (4 December 2015) 18. 
7 Joint Standing Committee on the Corruption and Crime Commission, Parliament of Western Australia, 

Parliamentary Inspector’s report on misconduct and related to issues in the Corruption and Crime Commission 

(Report No. 19, June 2015) 37. 
8 NSW Independent Commission Against Corruption, Submission No 2 to the Public Accountability Committee, 

Inquiry into Budget Process for Independent Oversight Bodies and the Parliament of New South Wales, 6 

November 2019.  
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2) The Commonwealth Integrity Commission would have coercive investigative powers 

which will violate fundamental legal rights 

 

The exposure draft of the CIC Bill gives the CIC coercive powers to require a person to 

answer questions or produce documents, and make decisions about whether to make their 

findings public or pass the information to other agencies to initiate other proceedings against 

the person. These powers are inconsistent with 800 years of legal and political tradition 

dating back to the sealing of the Magna Carta in 1215 which reignited the rule of law in 

English law. 

  

The CIC’s powers to compel evidence contained in Part 8 of the CIC Bill are significant. 

Section 90 grants the power to serve confidential notices on people to provide information 

and documents ‘if the Integrity Commissioner has reasonable grounds to suspect that the 

information, documents or things will be relevant to the investigation or inquiry.’ A failure to 

comply with a section 90 notice is a criminal offence under section 95 and can result in a 

penalty of imprisonment of up to two years. 

 

In addition to the removal of the right to silence is the explicit abolition of the privilege 

against self-incrimination. Section 97(1) provides that a person is not excused from giving 

information or producing a document or thing ‘on the ground that doing so would tend to 

incriminate the person or expose the person to a penalty.’  

 

The privilege against self-incrimination is an important right deeply ingrained in the common 

law designed to protect individuals against abusive state power. It means that investigators 

and prosecutors must engage in a full investigation and gathering of evidence rather than 

relying only on the interrogation of suspects. The privilege developed from the idea that no 

one should be compelled to testify as to one’s own guilt. Given the disparity of power and 

resources between the state and the citizen being investigated, such a power could be easily 

abused, and an innocent person may be forced to give evidence for a crime or act they did not 

commit or to produce facts they do not know.9 Moreover the privilege goes beyond just 

matters of criminal liability to also protect against exposure to civil or administrative 

penalties.10 

 

The abolition of the privilege against self-incrimination in the CIC Bill extends to 

information which would ordinarily be protected by the sanctity of legal professional 

privilege. Under section 97(6)(c) a person is not excused from giving information or 

documents on the grounds that doing so ‘would disclose legal advice given to a law 

enforcement agency, public sector agency, higher education provider or research body.’ This 

is a serious violation of a long-standing protection that individuals and organisations rely on 

to engage in full and frank disclosures that enable good legal advice to be given.

 

The Integrity Commissioner would be given wide discretion over how to use this 

fundamentally illiberal power. Firstly, the Integrity Commission can exercise a discretion 

over whether or not to publish information obtained in this way in a public report. Effectively 

there is a presumption that such information is included, while a decision to exclude such 

information must be justified under section 178(9). This requires the Integrity Commissioner 

 
9 Simon Breheny and Morgan Begg, ‘The State of Fundamental Legal Rights in Australia: An Audit of Federal 

Law’ (Institute of Public Affairs Research Report, December 2014) 23. 
10 Australian Law Reform Commission, Uniform Evidence Law, Report No 102 (2006) 525-6. 
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to seek to achieve a balance between the public interest in including the information in the 

report and the prejudicial consequences that might result from including the information in 

the report.  

 

In other words the test for whether sensitive information can be excluded from a public report 

is whether the Integrity Commissioner can accurately assess whether the prejudicial nature of 

the information exceeds the public interest benefit in releasing the information. This appears 

to be an entirely subjective determination of the Integrity Commissioner that could be used to 

release information to the public which could harm reputations, even where it does not 

amount to evidence of criminal wrongdoing.  

 

Secondly, the Integrity Commissioner would have the power to hand over to other 

government agencies the information obtained under section 90. Section 173 allows that 

where evidence of offence or liability to civil penalty (including both federal and state 

jurisdictions) is found during the investigation, the Integrity Commissioner must hand it over 

to law enforcement or whichever agency is applicable. Sensitive information could be handed 

to any number of agencies that would not have received that information otherwise. For 

example, financial records obtained for a corruption investigation could be handed over to the 

Australian Taxation Office. This is a significant violation against the rights of individuals 

against the state and is exactly the scenario that the right to silence and the privilege against 

self-incrimination is designed to prevent. 

 

3) The Commonwealth Integrity Commission would be given coercive powers to hold 

hearings which will be a forum for legalised defamation 

 

In the absence of protections for fundamental legal rights and where the traditions and mores 

of the common law are not secure, any kind of hearing function exercised by a special 

purpose government agency will be vastly less likely to achieve just outcomes.  

 

Division 2 of the CIC Bill outlines the CIC’s power to hold hearings and the form and 

circumstances in which they are held. The CIC may hold a hearing for the purpose of 

investigating a corruption issue or conducting a corruption inquiry.  

 

The CIC would be empowered to conduct both private and public hearings. A hearing for the 

purposes of investigating a corruption issue must be held in private to the extent that the 

hearing is dealing with a public sector corruption issue. However, the Integrity Commissioner 

may decide to hold the whole or part of the hearing in public if the Integrity Commissioner 

considers it in the public interest to do so. In contrast, a hearing for a corruption inquiry must 

be held in public unless the inquiry is dealing with corruption in, or the integrity of, staff 

members of public sector agencies, higher education providers or research bodies.  

 

The purpose of hearings are to test evidence, examine the testimony of witnesses, and make 

findings of fact. However, the stated purpose of the CIC is not to make findings but to collect 

evidence. The Attorney-General Christian Porter explained in Parliament that: 

 

The public sector side of the Integrity Commission is not designed to make public 

reports. It is designed to create briefs of evidence on any of those 143 offences in the 
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public sector which would constitute corrupt conduct, which would go to the DPP for 

public trial and conviction or acquittal depending on how that trial transpired.11 

 

Aside from its hearings function, the CIC would possess sufficiently broad investigative 

powers in order to assemble a brief of evidence. This includes powers to compel a person to 

answer questions and produce documents under a notice, the power to search premises under 

a warrant, including the power to enter a place without a warrant during the course of a 

corruption investigation or inquiry, and powers of arrest.  

 

The further power to hold compulsory hearings is not only excessive and inconsistent with 

the intentions of the Attorney-General, but also dangerous. Private hearings—where legal 

proceedings are not visible to the public—are dangerous since the state can misuse its power 

behind closed doors and escape accountability or oversight. This is why courts operate in the 

public eye and its proceedings are recorded. However, public hearings for the purpose of 

collecting evidence can quickly turn into a show trial where a person is treated as guilty of 

wrongdoing and their reputation tarnished by their mere participation in a corruption hearing.  

 

Due to this analysis the IPA believes the CIC would be a dangerous and unaccountable body 

which would threaten fundamental legal rights and fail to avoid the excesses demonstrated by 

other anti-corruption bodies. The IPA recommends that the federal government should not 

proceed with the Commonwealth Integrity Commission Bill 2020.  

 

We thank the Department for the opportunity to provide this submission and would be happy 

to assist further in any way the Department considers appropriate as it deliberates on this 

topic.  

 

Kind regards, 

 

 
 

Morgan Begg         

Research Fellow        

 

 

 

 
11 Attorney-General’s Department (Cth), Media Conference – Parliament House, 2 November 2020 (Christian 

Porter, Attorney-General) <https://www.attorneygeneral.gov.au/media/transcripts/media-conference-parliament-

house-2-november-2020>. 


	IPA Submission to NACC Bill 2022.pdf
	IPA-submission-to-the-Select-Committee-relating-to-the-establishment-of-a-National-Integrity-Commission
	Introduction
	Anti-corruption agencies typically breach fundamental legal rights
	The independence dilemma
	Abuses of power
	Appendix: Legal rights breaches identified in state anti-corruption agency legislation

	Anti-corruption-commissions-and-legal-rights
	33. Institute of Public Affairs



