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Introduction

The economic and social impacts of governments’ health responses to COVID-19 have 
highlighted and exacerbated underlying structural weaknesses in the  
Australian economy.

According to the Australian Bureau of Statistics, new private sector business investment 
in Australia is currently just 10.9 per cent of GDP, which is near the recessionary lows 
of the early 1990s and is lower than the rate which prevailed during the economically-
hostile Whitlam era.

The low rate of business investment will fall further over 2020 due to the heavy social 
and economic restrictions imposed by the Commonwealth and state governments in 
response to health concerns raised by COVID-19.

In addition, it has been conservatively estimated that Australia’s unemployment rate 
could increase to at least 10 per cent, and that up to a million additional Australians 
could become unemployment over the next six months.

Removing impediments to job-creating projects should be a public policy priority 
regardless of domestic economic circumstances. But at this critical juncture in our 
nation’s history, and with millions of jobs and livelihoods at risk, maintaining such 
impediments is unconscionable.

Previous research by the IPA has highlighted the deleterious effect that the Environment 
Protection and Biodiversity Conservation Act 1999 (EPBC Act) has on business 
investment and job creation in Australia. For example, the research report The Growth 
of Federal Environmental Law (2019 Update) demonstrated that Commonwealth 
environmental law has grown 80-fold since the first piece of Commonwealth 
environmental legislation was enacted in 1971. And the research report Section 
487: How Activists Use Red Tape to Stop Development and Jobs (2020 Update) 
estimated that environmental activist groups such as Greenpeace have used a special 
legal privilege through Section 487 to engage in frivolous and vexatious litigation 
to put at risk $65 billion worth of investment in major projects such as dams, public 
infrastructure, and coal mines.
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This paper builds on that research by using a new technology, RegData, which was 
developed by leading researchers at the US-based Mercatus Center at George 
Mason University to measure the extent and growth of regulation. RegData uses 
machine learning and textual analysis to count the number of ‘regulatory restrictions’ 
contained in a given piece of legislation or subsidiary legislation. Regulatory 
restrictions are clauses in legislation and subsidiary legislation which compel or prevent 
certain behaviours. There are five such clauses captured by the RegData methodology: 
“shall”, “must”, “may not”, “prohibited”, and “required”. These words constitute what 
this report refers to as “regulation”. Subsidiary legislation refers to the documents 
created by the relevant minister or department that impose additional legal obligations 
to properly implement the Act, as authorised under the Act.

Using the RegData methodology, this report finds that there has been a 445 per cent 
increase in the amount of regulation contained in the EPBC Act and relevant subsidiary 
legislation since the year 2000 when Act came into effect. This is an average annual 
growth rate of 10.4 per cent, compared with an average economic growth rate of 2.9 
per cent and an average population growth rate of 1.5 per cent over the same period.

Not only has there been a rapid growth in the volume of regulation contained in the 
EPBC Act, but that regulation is also far more complex than the regulations found in other 
Acts. This report analyses four measures of complexity, and finds that the EPBC Act has:

• A Shannon Entropy score of 9.48, which is above the score for the average piece 
of legislation of 7.64. The Shannon Entropy measures the likelihood of encountering 
new words and concepts in any given document, with a lower score meaning a 
document is more cohesive and a higher score meaning it is less cohesive. This score 
means that readers of the EPBC Act are more likely to encounter new words and 
concepts than readers of Shakespeare’s plays such as Romeo and Juliet.1

• A Flesch Reading Ease score of -74, which is below the average of -41.75. 
This is another measure of the readability of a document, calculated using the 
average length of sentences (number of words) and the average number of 
syllables per word. A higher score means that a document is easier to read. For 
comparison, this paragraph has a score of 37.7.

• 2,057 conditionals compared to an average of 88.16. Conditionals are 
branching words such as “if”, “but”, “except”, and “provided”, which identify 
conditional sentences. Conditional sentences contain a conditional clause and 
the consequence of that condition. For example: “Except as provided in this 
section, a permit does not authorise the taking of any action by a person for or 
on behalf of the holder of the permit.”2

• An average sentence length of 48.41 words, above the average of 34.67. By 
comparison, A Tale of Two Cities by Charles Dickens, the popular Victorian-era 
author who was paid per word, has an average sentence length of 17.7 words.

1 Marcin Lawnik, “Shannon’s Entropy in Literary Works and Their Translations,” Silesian University of Technology, 
http://computer.scientific-journal.com/articles/1/23.pdf.

2 Environment Protection and Biodiversity Conservation Act 1999 (Cth), Section 204(5).
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This report recommends that:

• The total volume of regulation contained within the EPBC Act and associated 
subsidiary legislation should be returned to the year 2000 levels. This would 
mean a reduction in the number of regulatory restrictions from 4,820 to 855, an 
82 per cent reduction.

• Section 487 of the EPBC Act should be repealed.

• The ‘water trigger’ should be removed from the list of Matters of National 
Environmental Significance.

• Section 140A of the EPBC Act, which prohibits the development of nuclear 
power in Australia, should be repealed.

• The EPBC Act should focus on localism and decentralisation to remove 
duplication and leave environmental regulation with states, territories, and the 
communities directly affected by such regulation.

• Regulation under the EPBC Act should focus on environmental outcomes, rather 
than compliance with a process.
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The Growth of Environmental Regulation

Introduction to RegData

There is a perception amongst those whose actions are regulated by the EPBC Act, that 
environmental law enacted at the Commonwealth level has grown rapidly and is overly 
complex. For example, in the foreword to the 2018 Review of Interactions Between 
the EPBC Act and the Agriculture Sector, Wendy Craik AM argued that “To the extent 
that farmers are aware of the Act, they perceive the Act to be complex and difficult to 
follow and therefore a barrier to development (and conservation of biodiversity).”3

Objectively quantifying the volume, growth, and complexity of regulation has been 
difficult due to the limitations of technology. While there are several approaches, 
including page-counts and file-size counts, they each face their own challenges. 
For example, while page-counts are a useful tool for gauging the stock and flow of 
regulation, they do not offer any insight into the content of each page, and therefore 
provide only a limited insight into the regulatory burden being imposed.4 Word counts 
and file sizes provide similar insights and have allowed researchers to track the growth 
of legislation and regulation in an objective way, but they face similar constraints. 

In addition, none of these approaches are able to capture the key problem of 
regulation: it imposes binding constraints on, or compels certain actions of, businesses, 
individuals, families, and non-government organisations. Regulation restricts these 
actors in their pursuit of goals and objectives and, as a result, imposes an array of 
economic and social costs including forgone business investment, slower employment 
growth, and slow wages growth.

To address these limitations, academics from the Mercatus Center at George Mason 
University in the United States have developed RegData. RegData is a quantitative 
policy analysis tool which uses text analysis, machine learning, and artificial 
intelligence to count the number of regulatory restrictions contained in legislation. 
Regulatory restrictions refer to occurrences of the words “shall”, “must”, “may not”, 
“prohibited”, and “required” in a given document. By counting these regulatory 
restrictions, RegData allows researchers to calculate the volume of regulation and the 
growth of this regulation over time. Additionally, using machine learning technology, it 
can analyse the complexity of regulation, and how this complexity changes over time. 

3 Aither, “Review of Interactions between the EPBC Act and the Agriculture Sector,” Aither, 2018, https://www.
environment.gov.au/system/files/resources/0bb50a4d-b273-4a31-8fdb-dcde90edef3e/files/review-
interactions-epbc-act-agriculture-final-report.pdf.

4 Omar Al-Ubaydli and Patrick A. McLaughlin, “RegData: A Numerical Database on Industry-Specific Regulations 
for All US Industries and Federal Regulations, 1997-2012,” Mercatus Working Paper, Mercatus Center at George 
Mason University, Arlington VA, November 2014, https://www.mercatus.org/system/files/McLaughlin-RegData.
pdf, p. 8.
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Together with researchers from RMIT University and the Institute of Public Affairs, 
RegData has been expanded to include both federal and state legislation and 
subsidiary legislation in Australia.5 In this report, the IPA presents the first objective and 
quantitative measure of regulation contained within the EPBC Act, and demonstrates 
the complexity of that regulation. 

Count of Regulations

To create laws and rules, the Parliament must pass Acts of Parliament, more commonly 
known as legislation. This legislation can enable Ministers to create or change rules 
through an instrument called subsidiary legislation. Subsidiary legislation is a type 
of delegated legislation as the authority to write and implement it is delegated from 
the Parliament to the relevant Minister (and in practice, their Department) through 
its ‘parent’ or ‘enabling’ Act of Parliament. According to the Parliament, delegated 
legislation is “necessary and often justified by its facility for adjusting administrative 
detail without undue delay, its flexibility in matters likely to change regularly or 
frequently, and its adaptability for other matters such as those of technical detail”.6 
Subsidiary legislation allows Departments to change existing rules, or create new 
ones, within the scope set out by its enabling Act, and can be changed or revoked by 
the enabling Act.

For example, the EPBC Act is an Act of Parliament that was drafted, amended, 
debated in, and passed by the federal Parliament. The Parliament remains responsible 
for the content of the Act, and can amend it through the parliamentary process. The 
Environment Protection and Biodiversity Conservation Regulations 2000, on the other 
hand, is a piece of subsidiary legislation, meaning that it was enabled by the EPBC 
Act, but not written and debated by Parliament. These Regulations are the responsibility 
of the Minister for the Environment, allowing them to clarify or change certain aspects 
of the EPBC Act and legal obligations it imposes. For example, regulation 2.02 in the 
Regulations provides a definition of large-scale disposal facilities; the Minister can 
change this definition using delegated authority.

Our analysis shows that the number of regulatory restrictions contained within the 
EPBC Act and the subsidiary legislation enabled by it has increased by 445 per cent, 
from 885 restrictions in the year 2000 to 4,820 restrictions in 2019. This is an  
average annual growth rate of 10.4 per cent, which compares with a 2.9 per cent 
average economic growth rate, and a 1.5 per cent average population growth rate 
over the same period.

5 Patrick A. McLaughlin and Walter Stover. RegData Australia (dataset). QuantGov, Mercatus Center at George 
Mason University, Arlington, VA, 2019. https://quantgov.org/regdata-australia.

6 Parliament of Australia, “Delegated legislation,” Parliament of Australia, n.d., https://www.aph.gov.au/
About_Parliament/House_of_Representatives/Powers_practice_and_procedure/Practice7/HTML/Chapter10/
Delegated_legislation.
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Chart 1: Growth of regulations in the EPBC Act

Source: IPA.

Chart 2: Growth of regulation compared with population and economic 
growth, 2001-2019

Source: IPA, Australian Bureau of Statistics cat. no. 5206.
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Not only is the volume of regulation contained within the EPBC Act growing rapidly, 
it is also more complex than the average piece of Australian legislation. Our analysis 
uses four metrics to measure the complexity of legislation: Shannon Entropy Score; 
Flesh Reading Ease Score; the number of ‘conditionals’, and average sentence length. 
Each of these measures are explained below.

The EPBC Act has a Shannon Entropy score of 9.48, which is above the average score 
for all Commonwealth legislation of 7.64. Shannon Entropy measures the likelihood 
of encountering new words and concepts in any given document, with a lower score 
meaning a document is more cohesive and a higher score meaning it is less cohesive. 
This measurement “is useful as it likely captures how linguistic diversity contributes 
to the cost of knowledge acquisition.”7 For context, the average piece of federal 
Canadian legislation has an entropy score of 6.79, and the EPBC Act is on par with 
Shakespeare, whose works have entropy scores between 9.0 and 9.7.8 Readers are 
more likely to encounter new words and concepts reading the Act than they are whilst 
reading the original text of Romeo and Juliet.9

The EPBC Act has a Flesch Reading Ease score of -74, which is below the average 
score for all Commonwealth legislation of -41.75 (a lower score is worse than a higher 
score). This is another measure of the readability of a document, calculated using the 
average length of sentences (number of words) and the average number of syllables 
per word. A higher score means that a document is easier to read. For comparison, this 
paragraph has a score of 37.7.

There are also 2,057 ‘conditionals’ found in the EPBC Act, compared to the average 
number of conditions contained in Commonwealth legislation of 88.16. Conditionals 
are branching words such as “if”, “but”, “except” and “provided”, which identify 
conditional sentences. Conditional sentences contain a conditional clause and the 
consequence of that condition. For example, Section 204 (5) of the EPBC Act reads: 
“Except as provided in this section, a permit does not authorise the taking of any 
action by a person for or on behalf of the holder of the permit.”10 Conditionals make 
sentences complicated and difficult to interpret. 

7 Daniel Martin Katz and M. J. Bommarito II, “Measuring the complexity of the law: the United States Code,” Artif 
Intell Law, vol. 22, 2014, doi: 10.1007/s10506-014-9160-8, p. 357.

8 Patrick A. McLaughlin, “RegData Canada: A Data-Driven Approach to Regulatory Reform,” Mercatus Center at 
George Mason University, Arlington, VA, 2019, https://www.mercatus.org/system/files/mclaughlin_-_policy_
brief_-_regdata_canada_a_data-driven_approach_to_regulatory_reform_-_v1.pdf, p. 5.

9 Marcin Lawnik, “Shannon’s Entropy in Literary Works and Their Translations,” Silesian University of Technology, 
http://computer.scientific-journal.com/articles/1/23.pdf.

10 Environment Protection and Biodiversity Conservation Act 1999 (Cth), Section 204(5).
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The EPBC Act also has an average sentence length of 48.41 words, above the 
average length found in Commonwealth legislation of 34.67. By comparison, A Tale 
of Two Cities by Charles Dickens, the popular Victorian-era author who was paid per 
word, has an average sentence length of 17.7 words.

These findings build on the broader analysis of environmental law first conducted by 
Morgan Begg for the IPA in 2017. In an update published in 2019, Begg found that 
there has been an 80-fold increase in Commonwealth environmental law since the 
first Commonwealth-level environment department was established in 1971.11 In 1971 
there were only 57 pages of federal environmental legislation. This increased to 4,669 
pages by 2019. This growth is tracked in Chart 3 below. 

Chart 3: Pages of legislation administered by a federal  
environmental department
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11 Morgan Begg, “The Growth of Federal Environmental Law, 2019 Update,” Institute of Public Affairs, 2019, https://
ipa.org.au/wp-content/uploads/2019/10/IPA-Report-The-Growth-Of-Environmental-Law.pdf.
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In addition to federal legislation, each state has its own environmental laws. The page 
counts of state environmental laws are reflected in Chart 4 below. As noted by Morgan 
Begg, “the power to pass laws to regulate the environment is exercised concurrently 
between the states and commonwealth, meaning the count of state legislation should 
be added to the federal count.”12 This means, for example, that Victorians are required 
to comply with as many as 9,968 pages of environmental legislation as of 2019.

 
Chart 4: Pages of legislation administered by environmental department or 
environment minister
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12 Ibid, p. 5.
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Lawfare: How Section 487 is Used by 
Activists to Stop Development

A further avenue of IPA research concerning the EPBC Act has been of the use of 
“lawfare” where environmental groups such as Greenpeace use the legal system to 
engage in frivolous and vexatious litigation to slow or prevent the development of 
projects in the resources sector.

Specifically, the EPBC Act requires that projects which may impact a Matter of 
National Environmental Significance (MNES) be approved by the Environment 
Minister and comply with a Commonwealth environmental approval process. Section 
487 of the Act extends legal standing to challenge Ministerial approvals to individuals 
and organisations that have “engaged in a series of activities… for the protection or 
conservation of, or research into, the environment” within the previous two years. 
There are currently nine MNES: world heritage properties, national heritage places, 
wetlands of international importance, nationally threatened species and ecological 
communities, migratory species, Commonwealth marine areas, the Great Barrier 
Reef Marine Park, nuclear actions, and water resources relating to coal seam gas 
development and large coal mines.

Environmental groups have used Section 487 to challenge a number of projects, with 
a focus on the resources sector. These challenges are part of the ‘disrupt and delay’ 
tactic employed by environmental activists which was outlined in a 2011 Greenpeace 
document that promotes engaging in lawfare to “stop projects outright”, “increase 
costs”, and “raise investor uncertainty”.13

The IPA’s research report Section 487: How Activists Use Red Tape to Stop 
Development and Jobs (2020 Update) explored the use of Section 487 and the  
effects that it has had on development projects and the broader economy. The report 
found that since the year 2000, environmental activists have used lawfare enabled  
by Section 487 to hold up projects in court for a cumulative total of 10,100 days,  
or 28 years.

This has put at risk $65 billion of investment across the country by delaying 28  
different projects. Among these were six coal and iron ore mine projects, two dam 
construction projects, two dredging projects, forest and pest management, a tourism 
development, multiple road construction projects, the construction of a pulp mill, and  
a desalination plant.

13 Greenpeace Australia, “Pacific Stopping the Australian Coal Export Boom: Funding Proposal for the Australian Anti-
Coal Movement”, Greenpeace Australia, November 2011.
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Since the introduction of the EPBC Act in 2000, lawfare under Section 487 has seen:

• 41 cases proceed to judgement.

• A further 10 legal challenges being discontinued or withdrawn.

• Seven cases resulting in changes to the original approval.

• Of these seven, only three of the changed approvals resulted in a substantial 
change in conditions.

This means that 94 per cent of cases brought about under Section 487 have not led 
to substantial environmental changes. The main effect of Section 487, then, has been 
to induce court cases designed to delay and disrupt the development of projects. As 
mentioned above, this has put $65 billion of investment at risk, calculated based on 
the individual investment values of 17 of the 28 delayed projects. The remaining 11 
projects are either not specific investment projects, such as an allowance for controlling 
flying fox populations and non-specific forestry operations, or their investment values 
were not publicly available.

The $65 billion investment risk, then, is a conservative estimate. Additionally, it does 
not take into account the effect that Section 487 has on deterring investment. Investors 
may not even try to participate in major projects in Australia given the significant 
delays and disruptions they will exposing themselves to through the EPBC Act. 

The IPA’s research builds on limited work by other groups to identify lawfare and 
highlight the impacts that it has on economic development. For example, a report by 
Deloitte Access Economics published in 2016 highlighted the impact that litigation 
can have on the resources industry. It notes that “third party appeals against valid 
environmental approvals can increase delays and compliance costs for major  
mining projects that have already been assessed to adequately meet  
environmental standards.”14

Additionally, lawfare was mentioned in a 2013 Productivity Commission report which 
argued that, in some cases, litigation is “brought before the courts to delay or frustrate 
a project. For example, the Australian anti-coal movement has an overt strategy of 
‘lodging legal challenges’ to delay projects and therefore cause companies to give up, 
down scale or lose investment”,15 the report says. In its draft report Resources Sector 
Regulation released in early 2020, the Productivity Commission acknowledges that this 
remains an issue with some cases that make it to court under Section 487 being “based 
on technical breaches that have no substantive impact on environmental outcomes”.16

14 Deloitte Access Economics, “Minerals industry tax survey 2016,” Deloitte Access Economics, 2016, https://
minerals.org.au/sites/default/files/DAE-MCA%202016%20tax%20survey%20report%20-%20December%20
2016.pdf, p. 42.

15 Productivity Commission, “Mineral and Energy Resource Exploration,” Productivity Commission Inquiry Report no. 
65, 2013, https://parlinfo.aph.gov.au/parlInfo/download/publications/tabledpapers/72289/upload_pdf/
resource-exploration.pdf;fileType=application%2Fpdf#search=%22publications/tabledpapers/72289%22, p. 96.

16 Productivity Commission, “Resources Sector Regulation,” Productivity Commission Draft Report, March 2020, 
https://www.pc.gov.au/inquiries/current/resources/draft/resources-draft-overview.pdf, p. 24.
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Context: Declining New Private Sector 
Business Investment

Australia is experiencing a severe economic shock caused by the COVID-19 
pandemic. Governments at the state and federal level have caused enormous social 
and economic disruption in an effort to minimise the health impact of the virus. This has 
exposed the structural weakness of the economy. 

The already-low rate of business investment will certainly fall further over 2020. 
Additionally, median expectations of a survey of economists point to GDP falling 3.9 
per cent and unemployment reaching 8.5 per cent.17

Removing impediments to job-creating projects should be a public policy priority 
regardless of domestic economic circumstances. But at this critical juncture in our 
nation’s history, and with millions of jobs and livelihoods at risk, maintaining such 
impediments is unconscionable.

Declining Business Investment

The growth and complexity of the EPBC Act raises the costs of development, and, in 
some cases, can pose such a significant burden that projects are cancelled, primarily 
in the resources and agricultural sectors. One of the macroeconomic variables which 
demonstrates this is new private sector business investment, which is published by the 
Australian Bureau of Statistics in the National Accounts series. New private sector 
business investment in Australia is currently just 10.9 per cent of GDP.18 This is lower 
than the Whitlam-era average of 13.7 per cent and is near the low experienced 
following the 1990-91 recession of 10.1 per cent. During the most recent mining 
boom, which occurred between around 2005 and 2014, business investment 
peaked with a rush of capital flowing into the resources sector. Analysts expected that 
investment would pick up in other sectors in the wake of the mining boom to offset 
falling investment in the mining sector, however this never occurred.19 The decline of 
business investment in Australia can be seen in Chart 5 below. 

17 Sarah Turner, “Economy to contract by almost 4pc in 2020,” Australian Financial Review, 6 April, 2020, https://
www.afr.com/policy/economy/economy-to-contract-by-almost-4pc-in-2020-20200403-p54grs.

18 ABS, cat. no. 5206.

19 In a 2018 Bulletin from the Economic Analysis Department of the Reserve Bank of Australia, the authors noted that 
it was “surprising that, as the mining investment boom came to an end, investment in the rest of the economy did not 
pick up sooner.” Previous statements from senior RBA figures had expected non-mining investment to increase in the 
wake of the mining boom to offset declining mining investment. See Michelle van der Merwe, Lynne Cockerell, Mark 
Chambers and Jarkko Jääskelä, “Private Non-mining Investment in Australia,” Reserve Bank of Australia, Bulletin, 
June 2018, https://www.rba.gov.au/publications/bulletin/2018/jun/pdf/private-non-mining-investment-in-
australia.pdf, pp. 1-2. Also see Philip Lowe, “Developments in the Mining and Non-mining Economies,” Address to 
the AFC Future Summit, Melbourne, 14 May 2012, https://www.rba.gov.au/speeches/2012/sp-dg-140512.html.
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Chart 5: New private sector business investment
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Declining business investment has a range of negative effects on the Australian 
economy. According to the Productivity Commission, a declining capital-labour ratio 
(referred to as ‘capital shallowing’), caused by low investment, is “the major factor 
underlying Australia’s recent low labour productivity growth.”20 Capital shallowing 
occurs when, on average, each unit of labour has fewer units of capital to work with, 
which inhibits productivity and occurred in 2017-18 for the first time since records 
began in 1994-95.21

Poor productivity growth is a concern due to its impact on wage growth. According to 
The Treasury, in the long-term “real wage growth reflects labour productivity growth.”22 
Australians have been experiencing suppressed wage growth in recent years, which 
is largely driven by low productivity growth. Lower productivity and wages will persist 
while business investment remains so low.

20 Productivity Commission, “Productivity Bulletin 2019,” Productivity Commission, 2019, https://www.pc.gov.au/
research/ongoing/productivity-bulletin/2019/productivity-bulletin-2019.pdf, p. 10.

21 Ibid, p. 10.

22 The Treasury, “Analysis of wage growth,” The Treasury, 2017, https://treasury.gov.au/sites/default/files/2019-03/
p2017-t237966.pdf, p. 16.
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Conclusion and Recommendations

Australia is at a historic crossroads; a global pandemic and government policies to 
contain it are expected to cause widespread unemployment and negative economic 
growth. This comes on top of a structurally-weak economy, and will exacerbate 
the concerning trends seen before the crisis. According to the Australian Bureau of 
Statistics, for example, new private sector business investment in Australia is currently 
just 10.9 per cent of GDP, which is near the recessionary lows of the early 1990s and 
is lower than the rate which prevailed during the economically-hostile Whitlam era.

Red tape imposes a significant burden on the Australian economy, estimated by the IPA 
to reduce economic output by $176 billion each year.23 This prevents job creation and 
economic growth, and it constrains individual choice and human flourishing. Reducing 
this excessive burden should always be a priority of governments, but the need to cut 
red tape is even more pronounced given the current economic situation in Australia 
and abroad. Impediments to job-creating projects are unconscionable given the 
current situation. 

A key component of the overall red tape burden is environmental law and in particular 
the EPBC Act. As demonstrated in this paper, the economy is heavily regulated by 
the EPBC Act. This has been quantified for the first time using RegData technology, 
showing that there has been a 445 per cent increase in the amount of regulation 
contained in the EPBC Act and relevant subsidiary legislation since the year 2000 
when the Act came into effect. This is an average annual growth rate of 10.4 per cent, 
compared with an average economic growth rate of 2.9 per cent and an average 
population growth rate of 1.5 per cent over the same period.

In addition to the significant number of regulations contained within the EPBC Act, 
these regulations are also overly complex. Readers are more likely to encounter 
new words and concepts reading the Act than they are reading the original text of 
Shakespeare’s Romeo and Juliet, they would also have far shorter sentences to read if 
they picked up a copy of Charles Dickens’ A Tale of Two Cities.

Recommendations:

Cut EPBC Act regulation by 82 per cent back to 2000 levels

The total volume of regulation contained within the EPBC Act and associated 
subsidiary legislation should be returned to the year 2000 levels. This would mean  
a reduction in the number of regulatory restrictions from 4,820 to 855, an 82  
per cent reduction.

23 Mikayla Novak, “The $176 Billion Tax on Our Prosperity,” Institute of Public Affairs, 2016, https://ipa.org.au/wp-
content/uploads/2016/12/The-176-Billion-Tax-On-Our-Prosperity.pdf.
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Each individual regulation may be well-intended when considered in isolation by 
regulators. But this ignores the reality for regulated actors who must comply with 
all regulations. Regulators have little incentive to restrict their output as they do 
not experience the cost of imposing greater levels of compliance. Implementing a 
regulatory ‘diet’, such as limiting the total number of regulations allowed in a given 
Act and its subsidiary legislation, can be an effective method of capping the costs of 
regulatory compliance.24

Repeal Section 487

Section 487 of the EPBC Act should be repealed. Section 487 enables lawfare which 
has delayed or put at risk over $65 billion in investment by holding major projects 
up in court for a cumulative total of 10,100 days (28 years) since the year 2000. 
Despite these lengthy delays and risked investment, Section 487 has failed to have a 
discernible effect on environmental outcomes. Since the introduction of the EPBC Act, 
94 per cent of legal challenges under Section 487 have failed to alter environmental 
outcomes, with only three cases resulting in substantial changes to the original 
approval conditions.

Remove the ‘water trigger’ as a Matter of National  
Environmental Significance

The ‘water trigger’ requires regulated actors to gain federal approval for actions that 
involve coal seam gas development or large coal mining development where the action 
has, will have, or is likely to have “a significant impact on a water resource”.25 A water 
resource includes groundwater and surface water, and includes the organisms and 
ecosystems that contribute to the physical state and environmental value of the resource.

Removing the ‘water trigger’ as a Matter of National Environmental Significance was 
identified and recommended by the Senate Select Committee on Red Tape in its 2017 
interim report Effect of red tape on environmental assessment and approvals.26

The IPA has previously identified the high costs of the water trigger, estimated to 
impose administrate costs between $54,874 and $99,584 for a single approval, 
and cause significant delays which can cost up to $30 million per month for large 
projects.27 The water trigger is an example of duplicative regulation as the states and 
territories already have assessment and approval processes in place to manage water 
resources. The water trigger should be abolished.

24 Evidence from the United States suggests that if the number of regulations was capped at 1980 levels, the U.S. 
economy would be 25 per cent larger in 2012. See Bentley Coffey, Patrick A. McLaughlin, and Pietro Peretto, 
“The Cumulative Cost of Regulations,” Mercatus Working Paper, Mercatus Center at George Mason University, 
Arlington, VA, 2016, https://www.mercatus.org/system/files/Coffey-Cumulative-Cost-Regs-v3.pdf.

25 Environment Protection and Biodiversity Conservation Act 1999 (Cth), Section 24D.

26 Select Committee on Red Tape, “Effect of red tape on environmental assessment and approvals: Interim report,” The 
Senate, October 2017, p. vii.

27 Darcy Allen, Daniel Wild and Brett Hogan, “On Regulation, Productivity and Growth: Reforms to Make Australia 
More Prosperous,” Institute of Public Affairs, 2016, p. 28.
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End the ban on nuclear power by repealing Section 140A

Section 140A of the EPBC Act forbids the construction or operation of nuclear fuel 
fabrication, power, enrichment or reprocessing facilities. Australia has 34 per cent of 
global deposits of uranium,28 but there are only three operating uranium mines across 
the country.29 Despite having the largest share of global uranium deposits, developing 
a nuclear power plant is forbidden in Australia.

As outlined in previous IPA research, unreliable and high cost energy supply constrains 
households and prevents business investment and growth.30 Allowing Australian 
families and businesses to access cheap and reliable power is essential for the country’s 
prosperity. Section 140A of the EPBC Act should be repealed to allow the market to 
decide whether nuclear power is a valid option to meet Australia’s energy demands.

Localism and decentralisation

Previous IPA research has summarised the argument for a decentralised approach to 
environmental regulation:

If it is taken as a given that government should administer environmental 
regulations, the question then becomes which jurisdiction can impose it most 
effectively while imposing minimal costs on business and development. One-size-
fits-all centralised regulation can be an inappropriate approach and should be 
rejected in favour of environmental federalism.

Environmental federalism appears to be one of the approaches favoured in the 2018 
Review of Interactions between the EPBC Act and the Agriculture Sector, prepared for 
the Department of the Environment and Energy. The review notes that “farmers prefer to 
deal with locally based (State/industry) advisers but they also are generally not aware 
of farmer’s obligations under the EPBC Act”.31

The Productivity Commission has argued for environmental federalism, noting that there “is 
scope to reduce duplicative and overlapping regulation between the tiers of government 
in a number of areas (while still achieving their regulatory objectives)”.32 For example, land 
owners may need approval from both the federal and relevant state government to clear 
trees due to overlap and duplication between the EPBC Act and state native vegetation 
regulations. The water trigger, outlined above, provides another example of duplication that 
could be addressed with a move towards localism and decentralisation in the EPBC Act.

28 Geoscience Australia, “Australia’s Identified Mineral Resources 2019,” Department of Industry, Science, Energy and 
Resources, https://d28rz98at9flks.cloudfront.net/132457/132457_00_0.pdf, p. 19.

29 Ibid, p. 65.

30 Daniel Wild, “Submission to Inquiry into Impediments to Business Investment,” Institute of Public Affairs, 2018, 
https://ipa.org.au/wp-content/uploads/2018/07/Submission-to-Inquiry-into-Impediments-to-Business-
Investment.pdf, pp. 15-16.

31 Wendy Craik, “Review of Interactions between the EPBC Act and the Agriculture Sector,” Department of 
Environment and Energy, 2018, https://www.environment.gov.au/system/files/resources/0bb50a4d-b273-4a31-
8fdb-dcde90edef3e/files/review-interactions-epbc-act-agriculture-final-report.pdf.

32 Productivity Commission, “Regulation of Australian Agriculture,” Productivity Commission Inquiry Report, 2016, 
https://www.pc.gov.au/inquiries/completed/agriculture/report/agriculture.pdf, p. 11.
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Focus on outcome rather than process

As noted in the Discussion Paper for the current review of the EPBC Act, “alternatives 
to traditional rules-based regulation can be more effective… at achieving policy 
outcomes at lower cost and with less regulatory burden.”33 With this in mind, it is 
recommended that the EPBC Act focus on the outcome of regulation, rather than 
compliance with a process. 

The IPA has outlined the benefits of a reformed regulatory process in previous 
research.34 Under the current regulatory approach, regulators impose unnecessary 
costs on regulated actors. This causes an inefficient allocation of scarce resources for 
both regulators and the regulated. The current regime, and how it should be reformed 
to refocus regulators from processes to outcomes it outlined below.

• Government imposed rules, licenses, and approvals should be replaced with a 
positive obligation on project proponents. 

• Discretionary imposition of ministerial conditions should be avoided, and 
conditions should be made into law where required. 

• Ongoing reporting requirements should be replaced with periodic,  
risk-based inspections.

There are a number of benefits to an outcomes-based approach to regulation. Most 
importantly, it shifts regulatory obligations from the pre-operational phase to the 
operational phase, allowing actors to meet their obligations while they are generating 
revenue. This makes it easier to meet the costs of these regulations, and makes 
investment more attractive by reducing opportunity costs of investing and starting a 
businesses or project. Secondly, it reduces the costs of regulatory compliance. The 
current regulatory process outlines not only which obligations need to be satisfied, but 
also how they must be satisfied. Shifting to an outcomes-based regulatory framework 
would reduce the cost of compliance by allowing businesses to find the most cost-
effective ways to meet their obligations, rather than abiding by the exact same 
processes as their competitors.

33 Graeme Samuel, “Discussion Paper,” Independent Review of the EPBC Act, 2019, https://epbcactreview.
environment.gov.au/sites/default/files/2019-11/epbc_act_review_discussion_paper_0.pdf, p. 21.

34 Daniel Wild and Darcy Allen, “Five Principles of Red Tape Reduction,” Institute of Public Affairs, 2018,  
https://ipa.org.au/wp-content/uploads/2018/06/IPA-Report-Principles-of-Red-Tape-Reduction.pdf, pp. 9-10.
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