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Religious freedom and its challenges
in Australia
The freedom to hold a religious conviction and to live a life according to deeply held
religious beliefs is a fundamental aspect of the humanity of every individual. It is the
hallmark of a civilised society that individuals are able to tolerate each other’s beliefs
and live together in harmony.
Even in a free society such as Australia, the acknowledgement that we have diverse
views and beliefs and the ability to tolerate these differences has proven difficult to
sustain. An aggressive brand of secular progressivism in Australia’s media, corporate
and other institutions has led to some concern amongst Australians of faith regarding
their ability to freely follow and propagate central tenets of their faith. Rugby Australia’s
dismissal of star player Israel Folau for dramatic expressions of traditional Christian
morality on social media platforms highlighted that some religious Australians may
need to choose between their employment and their faith.
The dismissal of Folau was not a popular decision. An initial effort to “crowdfund” on
the fundraising platform GoFundMe generated more than $750,000 from thousands
of donors before it was closed by the site for a supposed violation of its terms of
service, further confirming the concerns of many Australians of faith. A few days after,
a new crowdfund by the Australian Christian Lobby generated over $2 million from
over 20,000 donors before it was paused.
The question has been put to the federal government about what it should do to
address concerns that some Australians of faith have regarding their social and political
freedoms to propagate their religious views in public and private. The outcome is a
package of bills, released for public exposure in August 2019, primarily designed to
make it unlawful to treat a person unfairly on the basis of their religious belief or activity.
In some respects, the federal government’s Religious Discrimination Bill 2019 (the draft bill)
is a welcome start. In particular, it recognises the role that state anti-discrimination laws
play in restricting freedom of speech for Australians of faith, particularly in Tasmania.
However, the overarching framework is misguided. As a mechanism to secure religious
liberty, anti-discrimination laws are unsuitable and often undermine the very freedoms
they claim to protect. At a general level, one of the fundamental legal causes of the
erosion of religious freedom in Australia are the various Commonwealth and state level
anti-discrimination laws currently in force. These laws include provisions which prohibit
“vilifying speech” or acts which are directly or incidentally “unfair” to another person
because of a protected characteristic, such as sexual orientation. These laws restrict
freedom of speech and freedom of association, which are two freedoms essential for
the manifestation of religious beliefs. Governments at the Commonwealth and state
levels should remove or limit the reach of any laws which restrict freedom of speech or
association, including anti-discrimination laws.
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Further, the bill as currently drafted may heighten sectarian conflict in Australia
through the use of the anti-discrimination provisions as a weapon by one religious
group against another, or by a secular group against a religious group. Despite being
marketed to religious communities as a mechanism for their protection, the explanatory
notes to the draft bill explicitly explain that the definition of a protected ‘religious belief
or activity’ also ‘includes not holding a religious belief or not engaging in, or refusing
to engage in, a religious activity’. Accordingly, Australians of faith will be liable under
the provisions of the draft bill for unlawful discrimination against a person of a different
faith system or of no faith at all.
It is worth noting that the prospect of anti-discrimination laws being used as a
“weapon” against political opponents, rather than a “shield” against discrimination,
is a feature rather than a bug. Other anti-discrimination laws suffer from the same
problem, with Section 18C of the Racial Discrimination Act 1975 serving as an
exemplar, and warning, for how anti-discrimination laws can have a chilling effect on
freedom of speech and open and free debate in a liberal democratic society.
Indeed, at the heart of the modern debate about religious liberty is the idea that
religious liberty itself can be provided to people by the government in the form of
protections against unfair discrimination. This is a mistaken understanding. Religious
freedom does not mean a person has the right to use a law to coerce a person to
accommodate their religious beliefs or lifestyles.
The inclusion of exemptions from liability under the draft bill could be understood
as a means of ameliorating the risk of inter-faith tension. The argument for this is
that if a religious body is immune under the bill then the prospect that Australians
of different religious beliefs, or of no religious belief, could challenge each other
using the court system is removed. However, the exemptions under clauses 10 and
11—which relate to religious bodies and conduct arising from activities to meet a
need or reduce disadvantage—are drawn too narrowly. By only applying to certain
established faith-based bodies, the draft bill ignores the reality that faiths are more
than organisations—a religious affiliation requires individuals from a cross-section of
society who are affiliated with the faith system. The exemptions also fail to extend to
individuals and faith-based groups who also engage solely or primarily in commercial
activities, which are currently excluded.
A related concern which arises from the operation of the exemptions is the need
to determine which bodies meet the exemption qualifications. Specifically, there
arises the need to define which bodies qualify as religious bodies and what kind of
conduct meets the standard of that which ‘may reasonably be regarded as being
in accordance with the doctrines, tenets, beliefs or teachings of the religion’. This
effectively means the court is given the inappropriate role of defining religion and
determining which religious practices or beliefs are legitimate. This is an inevitable
consequence of the secular law intruding into the religious sphere.
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There are a number of other practical concerns under the draft bill. Clause 41 appears
to be directed at ensuring that what happened to Julian Porteous, the Catholic
Archbishop of Hobart in 2015, cannot happen again—either in Tasmania or in any
other jurisdiction. In 2015, the Tasmanian anti-discrimination commissioner determined
that Archbishop Porteous had a case to answer under Tasmanian anti-discrimination
law when he circulated a booklet outlining the Catholic Church’s views on marriage.
Clause 41 aims to ensure that ‘statements of faith’ are not unlawful under various
anti-discrimination statutes, including Tasmanian anti-discrimination law. However, the
protection appears to be mostly illusory. The exclusion from protection of any speech
which is ‘likely to harass, vilify or incite hatred’ potentially negates the provision, as
state anti-vilification laws by definition and intention capture language which “vilifies”,
itself a notoriously vague and subjective word. To ameliorate this limitation, Clause
41 of the draft bill should be retained, but the exclusion of speech which is ‘likely to
harass, vilify or incite hatred’ should be deleted.
The Australian Human Rights Commission will also be expanded under the draft bill by
the addition of a taxpayer funded political advocate in the form of a new Freedom of
Religion Commissioner. Additionally, the Commission will be given the responsibility for
receiving and managing complaints of religious discrimination in addition to its existing
responsibilities under age, sex, disability, and race anti-discrimination laws. The
significance of this should not be understated: under the provisions of the Australian
Human Rights Commission Act 1986, the Australian Human Rights Commission has a
statutory responsibility to accept and inquire into all discrimination complaints made to
the Commission. Even where the Commission decides a complaint should not proceed
for being vexatious, the complainant has an automatic right to lodge the complaint
in the Federal Circuit Court for judicial determination. There are few procedural
roadblocks to a persistent litigant using government agencies and the courts to tie
down other Australians under complaints of discrimination.
Fundamentally, promoting religious discrimination laws as the solution to concerns
about religious liberty promotes the idea that freedom is in some way a gift
provided by the government, rather than a pre-existing, natural right. It expands the
legislative framework that has posed a significant danger to freedom of religion in
the past. And it is clear that the provisions prohibiting discrimination against religious
Australians could also be used against religious Australians and the exemptions are
drawn too narrowly. Discrimination laws at the federal level are designed so that
as many complaints as possible will be heard. Given the low threshold for making
discrimination complaints to the Australian Human Rights Commission and for lodging
them in the federal courts, even frivolous complaints will require a response. The
reasonable fear of litigation will have a chilling effect on freedom of speech and
freedom of association and hence freedom of religion. This is not a description of laws
that would ordinarily be attached to a free society.
In other words, not only does the bill fail to confront the true threat to religious freedom,
the threat may be enhanced.
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There is no doubt that toleration of religious ideas has been an issue for some time.
However, this is a cultural question that will not be solved by a direct, top-down policy
response based on coercion, victimhood and formalised resentment. This paper
argues that the best method to promote religious liberty into the future is for policy
makers at the state and federal level to lay the broader foundations for freedom by
repealing laws which restrict freedom of association and freedom of speech, including
by repealing so-called hate speech laws such as Section 18C, so that religious
communities can live out their faith without government interference and punishment.

Recommendations:
1.

2.

3.

4.
5.
6.
7.
8.
9.

4

In recognition that religious freedom is a manifestation of freedom of speech and
association, the federal government should not proceed with Parts 2, 3, 5, 6, 7,
8 or 9 of the Religious Discrimination Bill 2019.
In recognition of the above, Australian governments should remove restrictions on
freedom of speech and association embedded in existing anti-discrimination laws,
including through the repeal of Section 18C of the Racial Discrimination Act 1975.
If the bulk of the draft bill is to proceed and anti-discrimination laws are to be
retained, freedom of religion and freedom of conscience should be protected
by expanding and clarifying the exemptions so that they apply to all Australian
individuals and organisations of faith or who are engaged in faith-based initiatives.
The role of the courts in defining what a reasonably or legitimate religious
activity or belief is should be minimised or eliminated.
Clause 41 of the draft bill should be retained, but the exclusion of speech which
is ‘likely to harass, vilify or incite hatred’ should be deleted.
The role of the Religious Freedom Commissioner in the Australian Human Rights
Commission should not be established.
The Australian Human Rights Commission should not be provided with a role in
handling complaints brought under the draft bill.
The Australian Human Rights Commission should be abolished.
Provisions in the draft bill which reverse the onus of proof should be removed.

Institute of Public Affairs

www.ipa.org.au

The meaning of religious freedom
1.1 The importance of religious liberty
Beliefs and convictions - whether religious or otherwise - are a fundamental part of
what makes each individual unique. These convictions inform what a person believes
is right and wrong, which form moral obligations to do what is right. The ability
to respond to that obligation and to speak and act in accordance with a person’s
moral determination is a fundamental right known as freedom of conscience. The
alternative—being compelled to do what a person believes is morally wrong—is unjust.
Accordingly, Australian courts have described religious liberty as the ‘paradigm
freedom of conscience’ and the ‘essence of a free society’.1 Courts in this country have
also described religious liberty as a fundamental right because Australian ‘society
tolerates pluralism and diversity and because of the value of religion to a person whose
faith is a central tenet to their identity.’2
Many of the earlier ideas about freedom of religion in Europe concerned the ability
of people to observe different religions (at the time, many European kingdoms had
established state churches). They were also fundamentally utilitarian. Voltaire believed
that permitting diversity of religion was essential to maintaining peace in English
society.3 English philosopher John Locke’s A Letter Concerning Toleration, penned in
1689, outlined how to ‘distinguish exactly the business of civil government from that
of religion.’ Locke discussed the inefficacy of government efforts to restrict religious
practices to produce desirable results: Locke believed the civil government could not
command a person’s conscience and thus could not command the spiritual good of
the nation. Additionally, Locke argued that state persecution of religion led not to
social unity, but unrest.4
James Madison, before he was a principal drafter of the United States Constitution,
objected to mere religious toleration when in 1776 it was proposed to be included in
a new constitution for the Commonwealth of Virginia. Madison considered toleration
to imply religious freedom was a gift dispensed by the government, as opposed to a
natural and inalienable right.5 Madison was later a key drafter of the First Amendment
to the United States Constitution, which provided that ‘Congress shall make no law
respecting an establishment of religion, or prohibiting the free exercise thereof’ which
later inspired the drafters of the Australian Constitution to include a similar provision
under Section 116. Indeed, the rich history of religious freedom as a recognition of
1 Church of the New Faith v Commissioner for Pay-Roll Tax (1983) 57 ALJR 785, 787.
2 Christian Youth Camps Limited v Cobaw Community Health Service Limited (2014) VSCA 75 [560].
3 Francois Marie Arouet de Voltaire, ‘Letter VI – On the Presbyterians’ in Letters on the English (1734) viewed at
<http://www.bartleby.com/34/2/6.html>.
4 John Locke, A Letter Concerning Toleration and Other Writings (First published 1689, edited edition Liberty Fund,
Indianapolis, 2010) <https://oll.libertyfund.org/titles/2375>.
5 Joseph Laconte, ‘James Madison and Religious Liberty,’ Heritage Foundation, 16 March 2001.
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conscience, and in particular the American tradition of recognising religious liberty
as a right which exists before government, not because of the government, was an
influential idea during the time of the formation of the Australian nation.
Despite its rich history and the recognition of conscientious freedoms, there is often
difficulty in understanding how religious liberty can be affected by the policies and
laws made by modern governments in an increasingly secular age.

1.2 What religious liberty is in practice
While religious liberty is an important principle, it is—despite its name—bestunderstood
as a label for a bundle of various other freedoms, which are distinguished only
because they are used for a religious purpose. Broadly speaking, religious liberty
refers to the rights of individuals, either alone or as a community, to actively seek and
maintain a relationship with the divine. A helpful definition was provided by Justice
Dickson, in a decision handed down by the Supreme Court of Canada in 1985:
The essence of the concept of freedom of religion is the right to entertain such religious
beliefs as a person chooses, the right to declare religious beliefs openly and without
fear of hindrance or reprisal, and the right to manifest religious beliefs by worship and
practice or by teaching and dissemination. But the concept means more than that.
Freedom can primarily be characterised by the absence of coercion or constraint.
If a person is compelled by the state or the will of another to a course of action or
inaction which he would not otherwise have chosen, he is not acting of his volition
and he cannot be said to be truly free.6
In other words, there are two fundamental elements to the concept of religious liberty. The
first is that it requires the absence of government coercion or control that impacts the ability
of members of a religious community to express a religious worldview through speech
and action. The second is that religious liberty in practice does not refer to a standalone
concept. Rather, as Ryan T Anderson and Sherif Girgis note, ‘freedom of religion and
conscience are part of a delicate ecosystem of liberties that include freedom of speech and
association’ being unique but complementary freedoms that enable a person to live and
associate with others in a way that fulfils the moral obligations formed by their conscience.7
Conceptualising religious freedom as comprising several other freedoms such as speech
and association is reflected by Professor Patrick Parkinson, the head of the TC Beirne
School of Law at the University of Queensland, who lists the following five basic freedoms
essential to religious freedom:8

6 R v Big M Drug Mart Ltd [1985] 1 SCR 295, 336.
7 Ryan Anderson & Sherif Girgis, ‘Against the New Puritanism’ in John Corvino, Ryan Anderson and Sherif Girgis,
Debating Religious Liberty and Discrimination (Oxford University Press, 2017) 109-110.
8 Patrick Parkinson, ‘A national agenda for religious freedom’ (2009) available at <http://www.ethos.org.au/
site/Ethos/filesystem/documents/in-depth/public%20policy/A%20NATIONAL%20AGENDA%20FOR%20
RELIGIOUS%20FREEDOM.pdf>.

6

Institute of Public Affairs

www.ipa.org.au

•
•
•
•
•

The freedom to manifest a religion through religious observance and practice;
The freedom to appoint people of faith to organisations run by faith communities;
The freedom to teach and uphold moral standards within faith communities;
The freedom of conscience to discriminate between right and wrong; and
The freedom to teach and persuade others.

Understood as a bundle of complementary freedoms, there are a vast number of laws
that, prima facie, don’t appear to be directed at inhibiting the free exercise of a religious
life, but do so in a more general or incidental way. However, this does not make the
effect on religious freedom any less severe. For instance, under Tasmanian law, it is
unlawful under Section 17 of the Anti-Discrimination Act 1998 to do an act which
offends or insults another person because of a protected characteristic of that person,
including race, age, sexual orientation and 19 others. Given its general application,
there is no obvious directive in the law to silence religious speech. But few would deny
the threat to Catholic clergy in 2015 when the state Anti-Discrimination Commissioner
accepted a Section 17 complaint against the Catholic Archbishop of Hobart after a
booklet was circulated outlining the Church’s view on the definition of marriage.9
The legal framework that best allows a person to conscientiously live in accordance
with a religious worldview is one which upholds what Anderson and Girgis call the
‘delicate ecosystem’ of freedoms, the paramount of which is freedom of speech.

1.3 Freedom of speech and freedom of religion
Freedom of speech and freedom of religion are inextricably linked. The freedom to
hold a religious worldview is practically useless if a person is not also permitted to
express and promote that worldview (subject to long-standing common law rules such
as defamation and the counselling or incitement of criminal offences). John Roskam, the
Executive Director of the Institute of Public Affairs, argued in the IPA’s comprehensive
2016 paper, The Case for the Repeal of Section 18C that:
Without freedom of speech there can be no freedom of religion, or freedom of
association, or freedom of intellectual inquiry. Freedom of speech is not merely the
human right to say something - it is the right to listen and hear what’s said. Freedom
of speech is also the right to disagree and argue back.10
Any law that affects an individual’s ability to fully participate in society diminishes
human dignity and social cohesion.11 As the IPA explained in 2016, ‘free speech
also contributes to solidarity by limiting the frustration that people may feel if they are
unable to express themselves,’ and this is no less true for people who are expressing
a view based on a religious belief.12 Even where that belief is deemed an “unpopular”
9 See for instance, Dennis Shanahan, ‘Catholic bishops called to answer in anti-discrimination test case,’
The Australian, 13 November 2015.
10 John Roskam, Foreword to The Case for the Repeal of Section 18C (Institute of Public Affairs, 2016) 4.
11 Chris Berg et al., The Case for the Repeal of Section 18C (Institute of Public Affairs, 2016) 23-24.
12 Ibid. Also see John Locke, A Letter Concerning Toleration (1689).
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view—for instance the belief that marriage is limited to a man and a woman or a strict
binary view on gender and sex—it is better for society to foster an environment where
people are able to voice those thoughts, rather than be silenced and left to stew in
resentment. This is reminiscent of earlier ideas presented by Voltaire and Locke about
tolerating other religious worldviews in order to maintain peace.

1.4 Religious liberty is not a right to coerce
Religious liberty, understood as a bundle of freedoms such as freedom of speech and
association, is by definition incompatible with the right to exercise a coercive power
over another person. In other words, religious liberty does not mean a person of faith
has the right to use the law to force others to accommodate their particular religious
beliefs or religious lifestyle.
A coercive power has a specific definition, relating to the rights created under
legislation for the benefit of one person against another. Under anti-discrimination
laws, the coercion arises from the power of the court to grant remedies to a party
who succeeds in making out a discrimination complaint. Such remedies might include
requiring an employer to make accommodations in the workplace for an employee
seeking special arrangements, or an award of damages which in this context is a form
of monetary penalty for failing to accommodate.
This distinction is at the heart of the modern religious freedom debate. Take two
examples of conduct which have been held to limit religious freedom. In April
2019, Australian rugby player Israel Folau was dismissed by his employer, Rugby
Australia, for allegedly bringing the sport into disrepute. This followed social media
comments which expressed a traditional, albeit dramatic, view of religious morality,
including that alcoholics, adulterers and homosexuals need to repent. In the second
example, in September 2019, The Australian reported that a Victorian teacher was
suing her former employer, Ballarat Christian College, after she resigned following
a disagreement about the school’s Statement of Faith requiring teachers to teach
in accordance with the beliefs of the school, including that marriage is a union
between a man and a woman.13 There are striking similarities in both cases. The two
incidents each involve some kind of punishment on religious Australians. In the first,
the school is being sued for its Statement of Faith, whereas in the second Mr Folau’s
contract was terminated as a result of his religious expressions. Some advocates
of religious freedom have responded by arguing that Mr Folau should be free to
express his Christian views without threat of losing his job, while a Christian school
should be free to ask its teachers to teach in accordance with the faith of the church
administering the school.

13 Geoff Chambers, ‘Teachers sue school in faith test case,’ The Australian, 13 September 2019.
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However, it is only in the second example that a legal threat to freedom of religion is
present. The use of anti-discrimination laws to force a faith-based school to employ
a teacher who rejects its religious values is a fundamental challenge to the ongoing
survival of these bodies. If faith-based organisations are compelled by law to reject
their faith-based mission, then its reason for existing is undercut.
The example of Isreal Folau does not present a legal threat to freedom of religion. The
reason for this is that the inverse of religious freedom is the freedom for others to reject
religion. In other words, the freedom of association that a Christian employer—such
as Ballarat Christian College—would rely on to employ other Christians is also a right
that logically belongs to non-religious communities. A right to exercise religious liberty
means others have a right to object to a person’s religious worldview.
While the Folau case is not an example of a legal threat to religious freedom, it is an
example of growing cultural intolerance to traditional religious expressions and organised
religious orders. This is a cultural question that ultimately is not simply answered or solved
with a top-down policy solution. There is no quick fix for the increasing aggressive secular
attitudes in corporate Australia and in the media as long as the underlying intolerance is
allowed to persist. The problem of intolerance should not be resolved by restricting freedom.

1.5 The limits to religious liberty
Qualification to the manifestation of religious liberty should be expected because
in some cases religious practices may impact the property or safety of others. The
question then becomes, what amounts to an impact that can justify legal intervention?
In the event where those practices directly affect the physical safety or property rights
of another person, limitations are usually justified and are not controversial.
Some have suggested that some actions that have no immediately tangible effect on
another person, but have a dignitary effect or the perpetuation of a moral stigma,
require a legal solution. However, as Anderson and Girgis explain, this has an
exceptionally broad reach, particularly as it relates to the exercise of religious liberties:
…[C]lipping out liberties for imposing dignitary harm would actually require trimming
the whole field of religious liberty (and other civil liberties), and not just that small
corner of conscience claims centred on complicity in the shadow of a culture war. In
a diverse society, after all, religious liberty always creates moral stigma. Religious
freedom includes nothing if the right to worship, proselytise, and convert - forms of
conduct (and speech) that can express the conviction that outsiders are wrong.14

14 Ryan Anderson & Sherif Girgis, ‘Against the New Puritanism’ in John Corvino, Ryan Anderson and Sherif Girgis,
Debating Religious Liberty and Discrimination (Oxford University Press, 2017) 170.
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Prohibiting dignitary harm is not only impermissibly broad, but achieves the opposite
goal. As the IPA explained in relation to Section 18C of the Racial Discrimination Act
1975, “dignity” is conceptually impossible to adjudicate sensibly and is ‘necessarily
arbitrary, emphasising some sensibilities while failing to account for others.’15 Rather,
individual autonomy and dignity are conceptually inseparable: laws that require some
people to sacrifice their autonomy for the dignitary benefit of others satisfies neither—
the loss of autonomy is itself a loss of dignity. Instead, universal rules that formally treat
people equally is the foundation dignity. The creation of legal privileges, such as in
anti-discrimination laws, undermines this formal equality and dignity.16

15 Chris Berg, et al., The Case for the Repeal of Section 18C (Institute of Public Affairs, 2016) 20-21.
16 Ibid.
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Analysis of the Federal Government’s
religious freedom laws
2.1 Background to the Religious Discrimination Bill 2019
On 30 August 2019, federal attorney-general Christian Porter released to the public
the exposure drafts of a package of bills primarily designed to improve protections for
religious Australians under the law. The proposed legislation was drafted in response
to the recommendations of the Religious Freedom Review, conducted in 2017 and
2018. The three bills are:

•
•
•

The Religious Discrimination Bill 2019, which broadly replicates the existing
framework of federal anti-discrimination laws to now include as ‘protected
characteristics’ the ‘religious belief or activity’ of a person.
The Religious Discrimination (Consequential Amendments) Bill 2019, which
makes minor wording changes to other laws to ensure they are updated to be
consistent with the introduction of the Religious Discrimination Bill 2019.
The Human Rights Legislation Amendment (Freedom of Religion) Bill 2019, which
makes various amendments to the Marriage Act 1961, the Charities Act 2013,
and numerous discrimination acts in order to better protect the right to freedom
of religion within existing Commonwealth legislation.

Some aspects of the package of bills are positive. Schedule 1 of the Human Rights
Legislation (Freedom of Religion) Bill 2019 amends the Charities Act 2013 to clarify
that advocacy of a ‘traditional’ view of marriage would not, of itself, amount to a
‘disqualifying purpose’. Currently, Section 11 of the Charities Act 2013 provides
that a not-for-profit entity will not be eligible to be registered as a charity if it
engages in, or promotes ‘activities that are unlawful or contrary to public policy.’
The Religious Freedom Review noted that concerned organisations had highlighted
this as a potential problem for faith-based bodies. A cited precedent was a recent
case in New Zealand, where the NZ Charities Registration Board determined in
2017 that a Christian lobby group would be stripped of its charity status as the
group’s views about the definition of marriage could no longer be ‘determined to
be for the public benefit.’ While it remains to be seen whether a similar decision
could be reached under the Australian laws, the use of clarifying language in
legislation in order to minimise uncertainty is worthwhile and a sensible response to
concerns from the religious community.
The Religious Discrimination Bill 2019 (the draft bill) also recognises the role of state
anti-discrimination legislation in restricting expressions of faith, by overriding certain
other federal and states laws to the extent that they find ‘statements of faith’ to be
unlawful. In particular the draft bill makes reference to Section 17 of the Tasmanian
Anti-Discrimination Act 1998. (However, as explained in Part 2.4, the drafting of the
provision would mean it would likely be ineffective).

11

Institute of Public Affairs

www.ipa.org.au

However, many aspects of the bill are a dangerous inflation of the federal
anti-discrimination framework, which is not consistent with religious liberty and are
likely to capture many Australians of faith. Additionally, the draft bill:

•
•
•
•

relies on vaguely worded exemptions which have been proven unreliable under
other anti-discrimination laws;
reverses the onus of proof by requiring a party alleged to have acted in a
discriminatory way to prove that its allegedly discriminatory rule was reasonable;
attempts to make exceptions in other laws to ensure that statements of belief are
not discrimination, which appears to be illusory; and
expands the role of the Australian Human Rights Commission and establishes
a new taxpayer funded political advocate to be known as the Freedom of
Religion Commissioner.

2.2 Anti-discrimination framework is not consistent with
religious liberty
Clauses 7 and 8 contain the main prohibitions on religious discrimination in the draft
bill. Clause 7 prohibits ‘direct discrimination’, which applies where a person treats
or proposes to treat another person less favourably than they would to another
person because of their religious belief or activity. Clause 8 prohibits ‘indirect
discrimination’ which applies where a person imposes or proposes to impose an
unreasonable condition, requirement or practice, which would have the likely effect of
disadvantaging persons who have or engage in religious belief or activity. A prominent
provision included in the bill is clause 8(3) which describes certain ‘employer conduct
rules’ as unreasonable under clause 8. It is designed to provide protections for
employees to make expressions of faith outside the workplace.
The objective to increase tolerance in society is laudable but anti-discrimination
laws is a flawed mechanism to achieve it. The nature of anti-discrimination laws is to
fundamentally reverse the presumption of liberty under the common law. This refers to
the assumption that, absent a specific law, a person is presumed to have the ability to
act freely, to associate freely, and to live in accordance with their conscience. Antidiscrimination laws make a sweeping declaration that broad and sometimes vague
categories of conduct are unlawful, and puts the onus on the acting party to justify why
their conduct should enjoy the benefit of an exemption. John Roskam noted the unique
danger of anti-discrimination laws in the context of the Archbishop Porteous case, and
argued how that dispute went beyond the right to express a religious viewpoint but
demonstrated how anti-discrimination laws are ‘bigger threats to freedom of speech
than outright regulation or control of the media because they’re so insidious and
because they affect everyone…’17

17 John Roskam, ‘No-go topics are shaping our politics,’ The Australian Financial Review, 1 October 2015
<http://www.afr.com/opinion/columnists/nogo-topics-are-shaping-our-politics-20151001-gjywab>.
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Indeed, Australians of faith should not believe that this bill will not apply to them.
Despite the intent to protect religious belief and practice from direct and indirect
discrimination, it is probably that religious Australians will be equally liable under the
provisions of the bill. As the explanatory memorandum notes, the bill implements a
recommendation of the Religious Freedom Review that a religious discrimination bill
‘make it unlawful to discriminate on the basis of a person’s religious belief or activity,
including on the basis that a person does not hold any religious belief.’ That means
for instance that if an employer is a devout person of faith and wishes to operate their
business in accordance with that faith system, they may be liable if an employee rejects
that faith system and is in some way disadvantaged by the rules.

2.3 Exemptions to anti-discrimination laws are an unreliable
guarantee for religious liberty
While anti-discrimination laws and similar instruments are the primary area of conflict
for freedom of religion, many of those laws include provisions that, in a limited number
of circumstances, “shield” churches and certain faith-based organisations (such as
schools and social welfare agencies). These exemptions are commonly limited to the
extent where the so-called discriminatory activity of the church or faith-based body is
“reasonable” to comply with the doctrines or tenets of that religion.
Section 10 and 11 of the Religious Discrimination Bill 2019 are intended to provide a
general exemption for religious bodies the following:
10 Religious bodies may act in accordance with their faith
A religious body does not discriminate against a person under this Act by
engaging in good faith, in conduct that may reasonably be regarded as being
in accordance with the doctrines, tenets, beliefs or teachings of the religion in
relation to which the religious body is conducted.
11 Conduct that is not discrimination – reasonable conduct intended to meet a
need or reduce a disadvantage
(1) A person does not discriminate against another person under this Act by
engaging in conduct that:
(a) is reasonable in the circumstances; and
(b) is consistent with the purposes of this Act; and
(c) either:
		(i) is intended to meet a need arising out of a religious belief or activity
of a person or group of persons; or
		(ii) is intended to reduce a disadvantage experienced by a person
or group of persons on the basis of the person’s or group’s religious
beliefs or activities.
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The bill also defines what “religious body” means, and clarifies that both Sections 10
and 11 apply despite anything else in the draft bill.
Exemptions for religious institutions are important for both religious institutions as well
as wider society. Religious institutions frequently engage in important services by
operating schools and hospitals, as well as a multitude of welfare services to poorer
Australians. If religious communities who would form communities to form organisations
to undertake these important activities are compelled to adhere to secular standards,
the law would risk making it onerous or impossible for their formation.
Additionally, establishing a low threshold for individuals and religious groups to
make complaints and institute litigation against other religious organisations risks
seeing the courts used as a venue for sectarian conflict. Removing religious bodies
from liability from anti-discrimination laws can be understood as an effort to
ameliorate the risk of increasing tensions between religious and secular groups and
between different religious groups.
More fundamentally, exemptions are especially important for religious bodies, as their
employment decisions and decisions of who to associate with are essential to retaining
their religious character. For instance, faith based schools—who would be caught by
the exemptions under Section 10—are established to pass on their values to the next
generation. These schools require autonomy over who can be employed in that school in
order to ensure its religious character is not diminished, and to ensure students are given a
religious education that many parents expect when they enrol their children in such schools.
However, the effectiveness of the exemptions outlined in Section 10 and 11 are doubtful.
As with most religious exemptions under discrimination laws, the exemptions in
clause 10 and 11 are strictly limited. Under clause 10, only religious bodies who are
educational bodies, registered charities, and any other body that is conducted in
accordance with the doctrines and of a particular religion but excludes anybody that
engages solely or primarily in commercial activities. The exclusion of individuals or
small bodies who wish to engage in profit-making activities but also wish to do so in
a way that enables them to live in accordance with their religious ethos is a significant
gap in the legislation. A further problem is that the meaning of the phrase ‘solely or
primarily involved in commercial activities’ is unclear. A church-run hospital would
probably meet this definition, since it generates revenue in exchange for health care
services. The distinction is that church-run hospitals are designed to serve the ill and
injured in alignment with a religious perspective.
A second concern is that courts will be empowered to make determinations about what
religious beliefs are “reasonable” and lawful. The qualification of the clause 10 exemption
is that a religious body seeking the use the exemption would need to conduct its affairs
‘in good faith’ and ‘in accordance with the doctrines, tenets, beliefs or teachings of the
religion’. A major precedent for this in Australian courts was the case of Christian Youth
Camps v Cobaw Community Health Service,18 where Cobaw Community Health Service
18 [2014] VSCA 75 [270]-[279].
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successfully sued CYC under the provisions of the Equal Opportunity Act 1995 (Vic)
when it refused to accept a booking to hire the camp facility for the use of same-sex
attracted youth. The majority of the Supreme Court of Victoria affirmed the earlier decision
of the Victorian Civil and Administrative Tribunal that the faith-based camp operator’s
interpretation of its own religious beliefs did not amount to a religious doctrine for the
purposes of the Equal Opportunity Act and was therefore not able to rely on the exemption
available to religious bodies. The nature of the exemption as drafted in clause 10 similarly
invites the judiciary to make theological determinations from a secular perspective.

2.4 Statement of faith protections appear to be illusory
Part 4 of the draft bill contains only one provision, headed ‘Statements of belief do not
constitute discrimination etc.’ The provision in questions reads:
41 Statements of belief do not constitute discrimination etc.
(1) A statement of belief does not:
	(a) constitute discrimination for the purposes of any anti-discrimination law
(within the meaning of the Fair Work Act 2009); or
	(b) contravene subsection 17(1) of the Anti-Discrimination Act 1998 of
Tasmania; or
	(c) contravene a provision of a law prescribed by the regulations for the
purposes of this paragraph.
However, under clause 41(2), the protections set out in clause 41(1) does not apply to
a statement that is malicious, or that would or is likely to harass, vilify or incite hatred or
violence against another person or group of persons, or would amount to counselling,
promoting, encouraging or urging conduct that would constitute a serious offence.
The apparent design of clause 41(1) is to head off any further possible actions taken
like the complaint made against Archbishop Julian Porteous under Tasmanian law.
The claim was that Porteous had offended the complainant on the ground their
sexual orientation, by publishing and disseminating to Roman Catholic schools
setting out the church’s position on the meaning and definition of marriage. Indeed,
the provision explicitly refers to Section 17 of the Tasmanian Anti-Discrimination Act
1998, the provision used by the complainant against Archbishop Porteous.
Statements of belief are given a narrow meaning. Under clause 5(1) of the draft bill,
a statement of belief is required to be made in good faith, must be a religious belief
which may be reasonably regarded as being in accordance with the doctrines, tenets,
beliefs or teachings of the religion. As noted in Part 2.2, the judiciary will be invited to
make determinations on whether religious statements are reasonable and legitimate in
order to earn the benefit of clause 41(1).
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A further problem is the exceptions listed in clause 41(2). A statement of belief will
not enjoy the protection of clause 41 if it is likely to harass, vilify or incite hatred. The
explanatory memorandum to the draft bill further explains that a protected statement
of belief ‘does not apply to harassment (including sexual harassment), vilification or
incitement under an anti-discrimination law’. Given that anti-vilification provisions
under anti-discrimination laws (within the meaning of Section 351(3) of the Fair Work
Act 2009) are intended to capture acts which are allegedly vilifying or incitement to
hatred, it would seem that clause 41(1)(a) would have little work to do. It is unclear
whether Section 17(1) of the Tasmanian Anti-Discrimination Act 1998, which prohibits
acts which offend or insult another person on the basis of a protected characteristic, is
a vilification provision and would hence be caught by clause 41(2) of the draft bill.
Moreover, “vilify” is a notoriously vague word, and determining whether an act is
‘likely to vilify’ is an inherently subjective exercise. In the absence of a clear and
objective meaning of the word, judges will likely apply the word inconsistently, as each
judge will have their own interpretation and values about what amounts to vilification.
Moreover, it is unlikely that the word would have a high threshold: under many state
laws, anti-vilification laws are usually defined as ‘incitement to hatred’, but since clause
41(2) includes both “vilify” and incitement to hatred, the rule against redundancy must
mean that they refer to different standards of speech.

2.5 Reverses the burden of proof
The elements of making a successful indirect discrimination complaint under clause 8(1)
of the draft bill are that:

•
•
•

a person imposes, or proposes to impose, a condition, requirement or practice; and
the condition, requirement or practice has, or is likely to have, the effect of
disadvantaging persons who have or engage in the same religious belief or
activity as the other person; and
the condition, requirement or practice is not reasonable.

Moreover, clause 8(3) includes an ‘employer conduct rule’ as a condition, requirement
or practice that is not reasonable. An employer conduct rule is one that is

•
•
•

imposed or proposed to be imposed by an employer who has or had revenue
for the current or previous financial year of at least $50 million; and
which would have the effect of restricting or preventing an employee of the
employer from making a statement of belief at a time other than when the
employee is performing work on behalf of the employer; and
compliance with the rule by employees is necessary to avoid unjustifiable
financial hardship to the employer.

Clause 8(7) clarifies that for the purposes of making a determination about a
discrimination complaint, it is ‘the person who imposes, or proposes to impose, the
condition, requirement or practice has the burden of proving that the condition,
requirement or practice is not reasonable.’
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In other words, clause 8(7) reverses the burden of proof by requiring the respondent to
prove they are not in breach of the law. This is contrary to the common law rules and
traditions at the heart of a fair and just legal system, namely the presumption of innocence.
The principles cannot be understated in its importance. The presumption of innocence is
fundamental to the rule of law. It is a rule that applies regardless of the relative power
of the parties and regardless of whether the party is an individual or other—even large
businesses are entitled to the presumption of innocence.
The burden of proof is a duty placed on the party that initiates legal proceedings
against another person or body to establish its case.19 This burden should always rest
upon the party bringing a claim. The basis for this is a philosophical one: Logic dictates
that not all assertions can be treated as being true until the assertion has been proved.
Therefore, the assumption is on the person claiming that the thing exists, rather than
on the person who claims that the thing does not exist.20 Shifting the burden of proof is
an example of a logical fallacy that assumes the truth of a particular claim without the
need for supporting evidence. The person making a negative claim cannot logically
prove non-existence because to do so would require perfect knowledge.
The theory and practice of the burden of proof goes as far back as the Roman Empire.
Roman law established the idea that the burden of proof is on the plaintiff or prosecutor
(actori incumbit probation). Conversely, presumptions of innocence are made in favour
of the defendant (omnia praesumuntur pro negante). The burden was placed on the
party bringing the claim, in part to deter baseless or vexatious disputes. The idea of this
‘onerous burden’ was also enshrined in the common law to reflect society’s significant
concern that the innocent would be wrongfully condemned. The burden was an attempt
to prevent injustice by creating a right to be ‘innocent until proven guilty.’ In 1471,
Sir John Fortescue stated that ‘I should, indeed, prefer twenty guilty men to escape
through mercy, than one innocent to be condemned unjustly.’21 The same sentiment was
reiterated almost three centuries later by Sir William Blackstone: ‘the law holds, that it is
better that ten guilty persons escape than that one innocent suffer.’ This idea that lies at
the heart of the justification for creating a legal system that makes it difficult to make out
a legal case. Taking away a person’s freedom or livelihood through the courts should
not be an easy thing to achieve. In the context of discrimination laws, the consequences
of being found to have acted unlawfully is usually the reputational damage of being
labelled unfair or bigoted, which remains a significant allegation.
This is an ongoing problem in federal law. The Institute of Public Affairs in 2014 found
that there were already no fewer than 48 provisions explicitly reversing the burden of
proof in Commonwealth law, which has increased to 55 by the end of 2018.22

19 Albert Kiralfy, The Burden of Proof (Professional Books Limited, 1st edition, 1987) 12.
20 Simon Breheny and Morgan Begg, The State of Fundamental Legal Rights in Australia (Institute of Public Affairs
Research Report, 2014) 5.
21 John Fortescue, De Laudibus Legum Angliae 65 [1471] (S Chrimes, ed and trans., 1942).
22 Breheny and Begg (2014) 7; Morgan Begg, Legal Rights Audit 2018 (Institute of Public Affairs Research Report, 2019).
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2.6 Expansion of the Australian Human Rights Commission
The main provisions of the draft bill will permit a complainant to initiate proceedings
under civil law, initially through the Australian Human Rights Commission. Where a
complaint is not satisfactorily resolved by the Australian Human Rights Commission, a
complaint will be referred to the Federal Circuit Court.
Under Part IIB of the Australian Human Rights Commission Act 1986, the Australian
Human Rights Commission has a statutory duty to accept and inquire into all
complaints made to the commission.23 This inquiry process can last as long as twelve
months, before the Commission is required to make a decision in relation to the
complaint. If the complaint is terminated for any reason under Section 46PH, including
that the complaint is determined to be trivial, vexatious or lacking in substance, the
complainant has an automatic right under Section 46PO to apply to the Federal Court
or the Federal Circuit Court for judicial determination of the discrimination complaint.
By simply adding religious discrimination complaint handling to the existing regime
ensures the same low thresholds for lodging and pursuing complaints will apply.
Part 6 of the draft bill establishes a ‘Freedom of Religion Commissioner’ as a part of the
Australian Human Rights Commission. As the Institute of Public Affairs has noted with
regards to another position at the AHRC—the Race Discrimination Commissioner—such
positions are political advocacy roles which fulfil no substantive function and promote
division in the community.24
Clause 54 of the draft bill confers certain functions on the Australian Human
Rights Commission, which in practice will be exercised by the Freedom of Religion
Commissioner. Similar to the other commissioners, the role involves engaging in various
forms of public advocacy. The proposed statutory responsibilities under the draft bill
require the Freedom of Religion Commissioner to (among other things):
… promote an understanding and acceptance of, and compliance with, this Act…
… undertake research and educational programs, and other programs, on behalf
of the Commonwealth for the purpose of promoting the objects of this Act…
… examine enactments… to determine whether those enactments are inconsistent
with or contrary to the objects of this Act…
… on its own initiative or at the request of the Minister, to report to the Minister as
to the laws that should be made by the Parliament, or action that should be taken
by the Commonwealth, on matters relating to the discrimination on the ground of
religious belief or activity…

23 Australian Human Rights Commission Act 1986 (Cth) s 46PF.
24 Morgan Begg & John Roskam, ‘Race has no Place: Australia must not appoint a Commissioner for Racial Division’
(Institute of Public Affairs, Parliamentary Research Brief, May 2018).
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… where the Commissions considers it appropriate, with the leave of the court
conducting the proceedings and subject to any conditions imposed by the court,
to intervene in proceedings that involve issues of discrimination on the ground of
religious belief or activity…
The terms of the bill explicitly establish a divisive public commentator role within a
government agency. The precedent for how such a position can be utilised was the
term of Dr Tim Soutphommasane as Race Discrimination Commissioner from 2013 to
2018. In that time, Dr Soutphommasane delivered no fewer than 95 speeches and
wrote 50 opinion articles published in a variety of Australian media outlets in defence
of the terms and objectives of the Racial Discrimination Act 1975, including the
controversial Section 18C which makes unlawful acts which offend or insult a person
because of their race or ethnicity. In December 2017, Dr Soutphommasane welcomed
the ‘recommendations on data, anti-racism, political discourse and the RDA, and
indigenous peoples’25 made by the United Nations Committee on the Elimination of
Racial Discrimination. Those recommendations included reversing the onus of proof in
complaints of racial discrimination.26
The Australian Human Rights Commission Act 1986 would consequently also confer
on the Freedom of Religion Commissioner a unique courtroom advocacy role as
amicus curiae (meaning ‘friend of the court’). The role of an amicus is ‘to help the court
by expounding the law impartially, or if one of the parties were unrepresented, by
advancing the legal arguments on his behalf’.27 An officeholder at the Commission
cannot be an effective amicus curiae as he is a member of a government agency that
administers the law being considered and applied by the court.

25 Tim Soutphommasane, Twitter, 8 December 2018 <https://twitter.com/timsout/status/939275031145734144>.
26 Committee on the Elimination of Racial Discrimination, Concluding Observations on the Eighteenth to Twentieth
Periodic Reports of Australia, UN Doc CERD/C/AUS/CO/18-20 (28 December 2017) 2-9.
27 Lord Salmon in Allen v Sir Alfred McAlpine & Sons Ltd [1968] 2 QB 229, 266.
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A better path forward for securing
religious freedom
At the heart of the modern debate about religious liberty is the idea that religious
liberty itself can be provided to people by the government in the form of protections
against unfair discrimination. This is a mistaken understanding. Religious freedom does
not mean a person has the right to use a law to coerce a person to accommodate
their religious beliefs or lifestyles.
The Religious Discrimination Bill 2019 as drafted is unlikely to achieve its stated
objective of protecting Australians of faith from unfair discrimination because Australians
of faith themselves are unlikely to be immune under the anti-discrimination provisions.
The draft bill is also intended to also protect Australians of no-faith from discrimination
on the part of Australians of faith, or discrimination from one person of faith against a
person of a different faith. As currently drafted, the exemptions for religious bodies are
too narrow to guarantee the mechanisms introduced by the draft bill will not be used as
a cudgel against Australians of faith to combat theological ideas.
In a pluralist society, treating those of faith as well as those without faith on a neutral
basis is usually the ideal construction of the law. However, this becomes a problem
when neutrality becomes the basis for distributing special rights. Giving out positive
rights on the basis of a person’s group identity to utilise against other people on the
basis of their group identity risks exacerbating sectarian tensions.
To manage these issues in a pluralist society, the government should reject a positive
rights framework (such as through anti-discrimination laws) and simply protect
the freedom of speech and freedom of association for all Australians. The federal
government’s Religious Discrimination Bill 2019 as currently drafted does not achieve
the aims of securing religious liberty. Accordingly, Parts 2, 3, 5, 6, 7, 8 or 9 the bill
should be rejected. Clause 41 of the draft bill, which aims to over-ride Tasmanian antidiscrimination law, should be retained, but the exception to speech which is ‘likely to
harass, vilify or incite hatred’ should be deleted.
Freedom of speech and freedom of association are the two key freedoms which enable
freedom of religion and are central to human dignity and human flourishing. Importantly,
individual freedom is not a gift from government, but a natural and inalienable human
right which all Australians possess from birth by virtue of being free-born Australians.
Governments at the Commonwealth and state level must reverse years of encroachment
onto the freedoms of Australians by removing or limiting the reach of laws which impinge
on those freedoms, which are the anti-discrimination laws themselves.
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