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To Whom It May Concern: 

 

Re: University of Tasmania’s Draft University Behaviour Policy and Procedure 

 

I write on behalf of the Institute of Public Affairs in response to the University of Tasmania’s 

Draft University Behaviour Policy and Procedure. This submission raises concern that the 

proposed policy seriously threatens freedom of expression and infringes legal rights. 

 

About the Institute of Public Affairs and the IPA’s Free Speech on Campus Audit 
 

The IPA is an independent, non-profit public policy think tank, dedicated to preserving and 

strengthening the foundations of economic and political freedom. The IPA supports the free 

market of ideas, the free flow of capital, a limited and efficient government, evidence-based 

public policy, the rule of law, and representative democracy. Throughout human history, 

these ideas have proven themselves to be the most dynamic, liberating and exciting. Our 

researchers apply these ideas to the public policy questions which matter today. 

 

The IPA has undertaken extensive research on freedom of speech and more specifically 

freedom of speech at Australia’s universities. The IPA’s first Free Speech on Campus Audit 

was released in 2016 and a subsequent update to the Audit was released in 2017.1 This Audit 

assesses the extent to which university policies and actions are consistent with the ability to 

freely explore ideas.  

 

The University of Tasmania is currently one of Australia’s highest ranked universities on 

freedom of speech. The University is one of few universities with a commendable standalone 

policy that explicitly protects intellectual freedom. The Draft University Behaviour Policy 

and Procedure, however, includes a number of provisions that seriously and meaningfully 

endanger freedom of speech. For this reason, if the University of Tasmania adopts this policy 

as drafted the institution would be downgraded from an ‘Amber’ ranking to a ‘Red’ ranking 

in the Free Speech on Campus Audit. 

 

  

                                                 
1 Matthew Lesh, “Free Speech on Campus Audit 2017” (Melbourne, Vic: Institute of Public 

Affairs, December 2017). 
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Forbidding behaviour that ‘offends’ 

 

Section 5.1. of the policy states that: 

 

Our University community is characterised by behaviour where we:… behave and 

communicate in a manner that does not offend, degrade or humiliate; 

 

The expectation that students and academics do not offend each other sets a very low 

threshold for allowable speech. There is a range of speech that may, both in the eyes of the 

beholder and the reasonable person, cause offence and simultaneously be valuable 

contributions to debate. Simply, the hearing of an idea with which one disagrees can be 

offensive. The feeling of offence is often unavoidable but necessary in the process of 

understanding, learning and developing ideas.  

 

This is why the University of Chicago’s sector leading statement on freedom of expression 

clearly states that:  

 

it is not the proper role of the University to attempt to shield individuals from ideas 

and opinions they find unwelcome, disagreeable, or even deeply offensive.2 

 

This point was recently echoed by Australian National University chancellor Gareth Evans, 

who said that: 

 

Lines have to be drawn, and administrators’ spines stiffened, against manifestly 

unconscionable demands for protection against ideas and arguments claimed to be 

offensive. Keeping alive the great tradition of our universities — untrammelled 

autonomy and untrammelled freedom of speech — is a cause to which university 

chancellors … should be prepared to go to the barricades.3 

 

While a university should encourage respectful discourse, preventing offence should not be 

the aim of a university policy.  

 

Preventing blasphemy and political discussion 

 

Section 6.3. of the draft policy states that: 

 

University community members must not engage in any conduct towards another 

community member or other members on the grounds of a protected attribute (refer 

section 6.2) - if the conduct offends, humiliates, intimidates, insults or ridicules the 

member/s in circumstances which a reasonable person would anticipate the victim 

would be offended, humiliated, intimidated, insulted or ridiculed. 

  

Section 6.2 includes a list of 18 attributes, ranging from gender, race, family and sexual 

matters to religion and political belief. 

                                                 
2 Committee on Freedom of Expression at the University of Chicago, “Report of the 

Committee on Freedom of Expression,” January 2015, 

https://provost.uchicago.edu/FOECommitteeReport.pdf. 
3 Rebecca Urban, “University Chiefs Unite to Defend Free Speech,” The Australian, October 

5, 2018. 
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The policy states that this is consistent with the ‘highest standard’ of state and federal 

discrimination law. However, by including religion and political belief in the grounds that 

individuals cannot offend, the policy goes well beyond existing speech limitations. 

 

The Racial Discrimination Act 1975 (Cth) forbids causing offence on the basis of race, colour 

or national or ethnic origin and includes exceptions for both public debate and commentary. It 

does not mention religion or political opinion. The Anti-Discrimination Act 1998 (Tas.) 

includes an extended list of protected attributes, however, it is notable that Section 17(1) only 

forbids offensive conduct associated with gender, relationship status and family 

responsibilities. It specifically does not prevent the causing of offence on the basis of political 

belief or religion. 

 

The inclusion of religion and political belief is extremely problematic. The causing of offence 

is not uncommon when discussing religion or politics. Criticism of an individual’s religion 

and political beliefs can be offensive – such as stating that a political opinion is invalid, 

immoral or inhumane or making a joke about religious belief. This type of behaviour, 

however, can be genuine part of intellectual debate and social commentary. 

 

The policy notes that an example of discriminatory harassment is “Making derogatory 

comments or taunts about a person's religion.” The prevention of negative remarks about 

religion is akin to a blasphemy law. The prevention of blasphemy is a historical anachronism 

in Western liberal democracies such as Australia which value free expression. This is an 

absurd position for a higher education institution that should be encouraging critical 

discussion. 

 

Requiring the university community contribute to sustainability 

 

Section 5.1. states that “Behaviour that is inconsistent with our University values is 

considered to be inappropriate behaviour or unsatisfactory conduct.” One of these university 

values, responsibility, is defined as follows: “Our University community is characterised by 

behaviour where we:…contribute to sustainability – social, economic and environmental.” 

This provision sets an explicit ideological purpose of the university. It is not clear why, for 

example, economic sustainability and not economic growth should be the goal. 

 

It is precisely because social, economic and environmental issues are highly contested that, as 

an institution, a university should be neutral on political debates. This is necessary to 

safeguard the ability for individuals within the university community can express a diversity 

of viewpoints on political issues. Explaining the need for institutional neutrality, the 

American public policy think tank Goldwater Institute has warned that: 

 

“When a university, as an institution, takes a strong stand on a major public debate, 

this inherently pressures faculty and students to toe the official university line, thereby 

inhibiting their freedom to speak and decide for themselves.”4 

  

                                                 
4 Stanley Kurtz, James Manley, and Jonathan Butcher, “Campus Free Speech: A Legislative 

Proposal” (Phoenix, Arizona: Goldwater Institute, 2017). 
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Responsibility to protect free expression  

 

The University of Tasmania has both a legal and a moral responsibility to uphold free 

expression. Existing higher education law requires that universities uphold intellectual 

freedom in their activities.5 The Tertiary Education Quality and Standards Agency has 

previously stated that ‘Measures taken to accommodate diversity should also not contravene 

the pursuit of free intellectual inquiry, and more generally, freedom of expression.’6 

Furthermore, if the University of Tasmania is to effectively function, to allow students and 

academics to sort out good ideas from bad ideas, it is vital to protect the free flow of ideas.  

 

The IPA recommends that the final policy makes explicit reference to the university’s 

commitment to free intellectual inquiry, and state that the intention of the policy is not to 

prevent freedom of expression.  

 

Undermining legal rights 

 

Section 7 of the policy states that sexual misconduct, which includes sexual harassment and 

sexual assault, will be determined on “the balance of probabilities… that is, it is more likely 

than not that the event did occur.” This is in clear contradiction with the legal rights of 

someone accused of a serious criminal matter such as sexual assault. Criminal courts require 

a determination of guilt “beyond reasonable doubt”. The high threshold for guilt is because 

the consequences, both for direct punishment and for an individual’s reputation, are so severe 

following a guilty verdict.  

 

It is improper for a university to be making determinations about sexual assault using such a 

low threshold of guilt. This raises the possibility that a member of the community is found 

not guilty by the courts in normal legal process and yet be punished secondarily by the 

university. The determination of guilt in these matters should be a matter for the courts. The 

university should only take action which is necessary for the safety of community members, 

not be making determinations. A university is not a judicial body. It is beyond the role and 

capacity of a university to determine criminal liability.  

 

I would be delighted to speak to you further about how to design a policy which safeguards 

free expression and legal rights. I can be reached by email at mlesh@ipa.org.au. 

 

Best Regards 

 

 

 

Matthew Lesh 

Research Fellow 

 

CC: Vice-Chancellor and President Rufus Black and Provost Jane Long 

                                                 
5 Commonwealth of Australia, “Higher Education Support Act 2003”. 
6 TEQSA, “Guidance Note: Diversity and Equity” (Tertiary Education Quality Standards 

Agency, October 21, 2016). 
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