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Executive Summary
With business creation and investment in Australia in precipitous decline, it is critical that all levels
of Australian government undertake reforms to reduce red tape to achieve minimum best practice
regulation.
Environmental law in Australia has not only been expanding but also becoming more centralised.
The delays that stem from this red tape create uncertainty, stymie investment, and hold back
Australian prosperity. This paper emphasises one aspect of environmental law—the listing and
protection of threatened species—and analyses potential reform directions.
Our analysis finds that:
• from 1992 to 2016 the number of threatened species of flora and fauna listed under federal
environmental law in Australia increased by approximately 63 per cent;
• According to the available data, the number of species protected under state laws has also
increased by varying amounts, led by Victoria (127% growth) and Queensland (102%);
• As of September 2017, 88.8% of species on the federal list is duplicated on at least one state
species protection list;
• As of September 2017, each state includes a substantial number of species that are unique to
those lists, contributing to regulatory uncertainty. This ranges from 40% (Western Australia) to
81% (South Australia).
This listing growth holds back development and prosperity because more major projects ultimately
require additional federal approval. The federal regime, in combination with the equivalent state
regimes, is riddled with regulatory overlap and uncertainty.
To ameliorate these problems our main recommendation is to embrace environmental federalism
and return the responsibility for listing endangered species to the states. This would enable
jurisdictional competition between protection regimes, which in the long run helps to discover the
optimum trade-off between growth and environmental protection.
It must also be acknowledged that the preservation of threatened species does not rest solely with
the government. For instance, private citizens and groups can also act to achieve their personal
conservation objectives through the voluntary purchase of land – that is, private conservation.
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1. An introduction to species listings
in Australia
The Australian federal government is increasingly involved in environmental protection regulation.1
The continuing expansion and centralisation of environmental powers largely comes through the
Environment Protection and Biodiversity Conservation Act 1999 Act (the EPBC Act).2 As well as
the surviving state and territorial biodiversity regulatory regimes, the federal EPBC Act requires
additional federal approval where an act is likely to have a ‘significant impact’ on one of nine
‘matters of national environmental significance’ (MNES).3
The trends in environmental law are worrying for three main reasons. First, regulating the
environment is primarily the responsibility of the states—a point the government has itself
acknowledged.4 By centralising policy and implementing one-size-fits-all solutions, the benefits of
jurisdictional competition are lost.
Second, the federal environmental law, exacerbated by its overlap with the states, contributes
to the regulatory burden on business by drawing projects within the approvals process.
Environmental law, including the listing of threatened species, contributes to the $176 billion in
forgone economic output in Australia each year.5
And third, as the Institute of Public Affairs’ long-running research programme has demonstrated,
centralised environmental law facilitates green groups vexatiously holding back project
approvals—a process known as ‘green lawfare’.6
The analytical focus of this paper is on one of the Matters of National Economic Significance: the
listing of threatened species. Specifically, our aims are to:
• reveal the broad trends in threated species listings as a proxy for federal government
involvement in the environmental approvals process;
• outline some shortcomings of the current listings system, including the duplication of federal
and state lists, and the opaque and inaccurate perceptions of the list itself; and
• propose potential reform pathways for overcoming these problems, with a focus on
decentralising and devolving listing and enforcement powers.

1

Morgan Begg, The Growth of Federal Environmental Law 1971-2016 (Institute of Public Affairs, 2017).

2

The EPBC Act replaced the Environment Protection (Impact of Proposals) Act 1974, the Endangered Species Protection Act 1992 and several other
environment-related Acts.

3

At the time of writing the MNES are: world heritage properties; national heritage places; wetlands of international importance; listed threatened
species and ecological communities; migratory species protected under international agreements; Commonwealth marine areas; the Great Barrier
Reef Marine Park; nuclear actions (including uranium mines); and a water resource, in relation to coal seam gas development and large coal mining
development.

4

Department of the Environment (Cth), “EPBC Act – Frequently Asked Questions,” accessed 30 August 2017, (2013), 3, https://www.environment.gov.
au/system/files/resources/0de020d9-1c03-40d3-adb2-54710b97dbac/files/epbc-act-fact-sheet_2.pdf.

5

Mikayla Novak, The 176 billion Tax on our Prosperity (Institute of Public Affairs, Occasional Paper, 2016).

6

See for instance Daniel Wild, Section 487: How activists use red tape to stop development and jobs (Institute of Public Affairs, Occasional paper,
2016). See also Darcy Allen and Daniel Wild, Submission to the Senate Red Tape Inquiry into Environmental Assessments and Approvals (Institute of
Public Affairs, 2017).
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Section 2 outlines the current federal listing process, estimates the growth in the number of listed
species using publically available data, and outlines trends in the number of referrals under the
EPBC Act. Section 3 begins with the shortcomings of the current structure of the protected species
listings in Australia, before proposing several reform possibilities. These paths for reform are
based on: (1) devolving threatened species listings to the state level and embracing environmental
federalism; and (2) acknowledging and facilitating private conservation efforts. Section 4
concludes and reviews our research.
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2. Threatened species
and ecological communities
2.1. The listing process
Part 13, Division 1 of the Environment Protection and Biodiversity Conservation Act 1999 (Cth)
requires the federal government to maintain a list of threatened species of flora and fauna. The
main rationale for maintaining a species list is to highlight species with higher extinction risk, and
to focus regulatory and conservation attention on protecting them.7 As such, when actions are
likely to have a ‘significant impact’ on a species or an ecological community listed on the federal
list, Ministerial approval is required. Following this, developers or landowners must provide for the
protection of a listed species to avoid having a significant impact on that species. Listed threatened
species are also given priority for recovery and conservation investment.8

2.1.1 How do species become listed?
A nomination process for listing under the EPBC Act is extended to the public each year.9 Public
nominations are made in a specific form and are passed on to the Threatened Species Scientific
Committee (TSSC) for assessment.10 That assessment is passed on to the Minister, who determines
the outcome of said nominations. These public nominations can make up a large number of the
changes in the threated species list. For instance, up to 2006, 80 per cent of the 183 changes to
the species list originated from public nominations.11
In the following section we examine the broad trends in the number of threatened species through
time by creating a time series of additions to and removals from the list between 1994 and 2000
(under the Endangered Species Protection Act 1992 (the ESP Act), the precursor to the EPBC Act)
and from 2001 to 2016 (under the EPBC Act).

7

Hugh P. Possingham, Sandy J. Andelman, Mark A. Burgman, Rodrigo A. Medellı ń , Larry L. Master, and David A. Keith, “Limits to the use of threatened
species lists,” Trends in Ecology & Evolution, Vol. 17, No. 11 (2002), 503-507.

8

Jessica C. Walsh, James EM Watson, Madeleine C. Bottrill, Liana N. Joseph, and Hugh P. Possingham, “Trends and Biases in the Listing and Recovery
Planning for Threatened Species: An Australian Case Study,” Oryx, Vol. 47, No. 01 (2013), 134-143.

9

See for example, Department of Environment and Energy, “Call for Nominations – Threatened Species, Ecological Communities or Key Threatening
Processes”, 2017, http://www.environment.gov.au/news/2017/01/13/call-nominations-threatened-species-ecological-communities-or-keythreatening.

10 Department of Environment and Energy (Cth), “Threatened Species Scientific Committee,” accessed 31 October 2016, https://www.environment.
gov.au/biodiversity/threatened/tssc.
11 Australian National Audit Office, Conservation and Protection of National Threatened Species and Ecological Communities (Audit Report No. 31,
2007), 46, https://www.anao.gov.au/work/performance-audit/conservation-and-protection-national-threatened-species-and-ecological.
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2.2. Calculating the growth in the number of listed threatened species
To examine species listing trends we follow a similar methodology to previous studies.12
We obtained and analysed available data from ministerial declarations published in the
Commonwealth Government Gazettes and the Department of the Environment and Energy
webpage.13 Specifically we collected the number of species of flora and fauna added to and
removed from the ESP Act from 1992 to 2000 and the EPBC Act from 2000 to 2016. From the
base count when the ESP and EPBC Acts were introduced, we can outline a cumulative time
series of species (see Figure 2).14 As such this time series includes both gazettes that added to or
removed species from the list. For example, 15 species were removed on 16 September 2015 for
various reasons including overlapping with other species, or that the species have never occurred
in Australia.15 To be clear, there have been more gazettes that increased the level of species than
those than decrease: of the net changes in species listing in the collected data, there were more
than 100 occasions when the gazetted announcement added species to the list, compared to 38
announcement in the gazette when species were removed.

Figure 1 – Number of species listed under the ESP Act and EPBC Act
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Source: Department of the Environment and Energy website, accessed 11 October 2016
12 Ibid. Also Walsh et al, (2012) and Possingham et al, (2002) for research on the bias towards listing larger, charismatic species, and Deloitte Access
Economics, Cost benefit Analysis – Reforms to Environmental Impact Assessments under the Environment Protection and Biodiversity Conservation Act
1999 (Cost benefit analysis commissioned by the Department of Sustainability, Environment, Water, Population and Communities, 2011) http://ris.
pmc.gov.au/sites/default/files/posts/2011/09/EPBC-Act-Environmental-Impact-Assessment-CBA.pdf.
13 This data was automatically scraped from several webpages. See the Appendix for more precise method, including cleaning of the data.
14 Department of the Environment and Energy (Cth), “Listings since commencement of EPBC Act,” https://www.environment.gov.au/cgi-tmp/
publiclistchanges.17d257bcf7922e53b33e.html#species
15 Department of the Environment and Energy (Cth), “15 species removed from the list of threatened species under the EPBC Act,” (Media release, 16
September 2015) https://www.environment.gov.au/news/2015/
09/17/15-species-removed-list-threatened-species-under-epbc-act.
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Figure 1 reveals a total increase in the number of listed threated species of 63 per cent since the
ESP Act was introduced in 1992. The ESP Act list expanded significantly, increasing by 35 per cent
in the late 1990’s, followed by persistent growth over the life of its successor, the EPBC Act, after
2000. From 2000 to the end of 2016, the number of threatened species listed under the EPBC Act
increased from 1562 to 1808, representing an increase of 16 per cent.
This increase is also observed in state threatened species list (see figure 2). A comparison of the
state lists from the year 2000 to now reveals varying levels of growth, particularly in Victoria
(127% growth) and Queensland (102% growth):

Figure 2 - Increase in size of threatened species ;ist of various Australian
juridictions since 2000*
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Note: Data for New South Wales is taken from the Threatened Species Conservation Act 1995 as it was in force from
13 July 2001 to 20 September 2001.

The existence of species lists at both the state and federal level has resulted in a significant amount
of duplication and overlap. We have measured this by calculating how many species on the
federal list are also listed under state law. Our analysis finds that as at September 2017, of the
1811 threated species listed under federal law, 1606 of those species, or 88.8 per cent, are also
listed under at least one state species listing regime.
Conversely, separate lists create uncertainty about which regime protects which species. Our
analysis has identified that in addition to the species that overlap with the federal list, the state
statutory lists contain a significant amount of species unique to those lists (figure 3):
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Figure 3 - Number of species on state and federal threatened species lists
(September 2017)
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The species are also currently bundled into six categories: extinct; extinct in the wild, critically
endangered; endangered; vulnerable; and conservation dependent. As such, based on a
snapshot of the Department’s Species Profile and Threats Database (SPRATs) on 2 November
2016, the breakdown of categories of listed species are as follows in Figure 4.16
Figure 4 - Categories of listed threatened species
Conservation dependent 0.4%

Critically endangered 12.1%

Vulnerable 44.5%
Endangered 38.0%

Exitinct in the wild 0.1%
Extinct 5.0%

The conclusion drawn from a growing list of threatened species is not necessarily that the state
of species has significantly worsened over time. That is, it is not necessarily true that an increase
in species listings is due to a worsening environment. Indeed, ‘A significant scientific literature
recognizes that threatened species listings are not a good measure of biodiversity change and
advises against the use of such lists in state of the environment reporting.’17 Rather, changes in the
listings represent the extent to which species fit the arbitrarily defined criteria, including species
that had not previously been considered.
What we do know, however, is that an expanding species list has an impact on current and future
development. That is, the listing of species is not costless—it distorts future investment activities by
16 Note that this breakdown has changed since the data was collected, where species have be re-classified in different categories.
17 Jennifer Marohasy, “How useful are Australia’s official environmental statistics?” IPA Review, Vol. 55, No. 4 (December 2003), 8-10, 8.
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making fewer projects commercially viable.18 Economic impacts of listing imply that the current
trajectory of threatened species listings is unsustainable.19
The answer to the question of which species to protect, and to what degree, faces fundamental
uncertainty through time as economic opportunity costs change. We do not make any claims as
to what species should or should not be protected under the law. Nevertheless, the listing process
should aim to be efficient and effective because ‘inaccurate or poorly conceived lists’ mean a loss
of credibility and an increase in cynicism over the entire list and its operation.20
In the following section we examine the number of referrals under the EPBC Act, which act as a
proxy for government approvals.

2.3. The impact of species listings: referrals and approvals
A referral is an application for the approval of an ‘action’ (such as a project, development, or
activity) that could have a significant impact on any MNES. The ‘purpose of a proposal is to
determine whether [a] proposed action will need formal assessment and approval’ under the
EPBC Act.21 Therefore referrals do not necessarily imply that later approval will be required, but it
still acts as a regulatory burden and delay on a proposed action.
Under the EPBC Act the relevant department must produce an annual report outlining the number
of referrals under the Act in the given year. We have collected data from each of these annual
reports to give an understanding of the scope of federal government approval. Some of this data
is presented below. Figure 5 demonstrates the cumulative number of referrals under the EPBC Act
to the relevant authority. The number of referrals under the EPBC Act now approaches 6000 (See
Appendix for data).

Figure 5 - Referrals for approval under the EPBC Act since 2000
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18 See Darcy Allen and Daniel Wild, Submission to the Senate Red Tape Inquiry into Environmental Assessments and Approvals (Institute of Public
Affairs, 2017).
19 See Gardner M. Brown and Jason F. Shogren, “Economics of the Endangered Species Act,” The Journal of Economic Perspectives, Vol. 12, No. 3
(1998), 4.
20 Stephen Garnett, “Making Australian threatened species legislation more effective and efficient.” Professorial Lecture Series 2 (2013) 13, https://
www.cdu.edu.au/sites/default/files/Garnett-leaflet.pdf.
21 See Department of Environment and Energy, “Referral of proposed action”, http://www.environment.gov.au/protection/environment-assessments/
assessment-and-approval-process/refer-proposed-action
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There is also an upward trend in the percentage of referrals that have been deemed to be a
controlled action under the Act, and thus require approval (see figure 6). Note that figure 7
also demonstrates the number of those controlled actions that specifically relate to the number
of threatened species (section 18 of the EPBC Act), rather than from the other eight Matters of
National Environmental Significance.

Figure 6 - Percentage of EPBC referals requiring approval
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The referrals and approvals data shown above should only be taken as a guide for several
reasons. The first is that some developments would not have been referred to the government
because, given the costs and risks of engaging with the regulator, individuals may simply decide
not to refer their project. The second is that the existence of a complex and costly environmental
law has a broader distortionary impact on decisions. As environmental law becomes more
stringent and expands in scope, as is the case with increased listings, investment and development
are discouraged. Further, this would suggest that the number of referrals and approvals required
under the Act would fall in line with business investment. Given that business investment in Australia
is in precipitous decline, this may provide a reason for the falling number of controlled actions
relating to threatened species from 2014-2016.22
One prominent example of the impact of species protection at the state level was in Western
Australia, where a planned US$430 million uranium mine was delayed due to the presence of
‘prawn-like’ stygofauna. While the project was eventually approved and the decision overturned,
there were delays due to ‘a long-running campaign by environmentalists to save the little known
creatures from extinction’.23 Indeed, a document recently published by The Greens proposed ‘$10
million over 4 years to support the rapid listing of all species and ecological communities which
belong on the threatened species list.’24
The risk of expanding the list of threatened species is that it opens the door to further ‘green
lawfare’, where legal avenues are taken to vexatiously litigate and prevent projects from
developing. For instance, previous Institute of Public Affairs research has demonstrated that project
delays under just one section of the EPBC Act, s487, has come at a cost of up to $1.2 billion.
Given this dynamic, in the following section we outline some of the consequences of the current
native species listing process, and some potential reform directions.

22 Daniel Wild, Business investment in Australia now lower than under Whitlam (Institute of Public Affairs, Parliamentary Research Brief, 2017).
23 Andrew Burrell and Paul Garvey, “Desert prawn blocks WA uranium mine,” The Australian, 4 August 2016, accessed 30 August 2017, http://www.
theaustralian.com.au/news/health-science/desert-prawn-blocks-wa-uranium-mine/news-story/59491f7ea0a15e40402bdcba8633ea7c. See
also Darcy Allen and Daniel Wild, Toxic Greens (IPA Review, vol. 68, no. 3., 2016)
24 The Greens, “Protecting our native wildlife: the road to recovery for threated species,” 2016, https://greens.
org.au/sites/greens.org.au/files/20160605%20Protecting%20our%20Native%20Wildlife_final.pdf.
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3. The paths towards a more efficient
species listing system
3.1. What’s wrong with the current system?
In addition to the potential for green lawfare described above, there are several other problems
with the existing system of native species listings. A 2013 Senate Committee review of the process,
for instance, revealed criticisms ranging from:
• the lengthy delay between the nomination and listing of species;
• a heavy reliance on the public nominations process;
• duplication and inconsistency between the lists; to
• the fact that the lists are ‘incomplete, inaccurate and are not reviewed.’25
Criticisms can be broadly separated into two categories. The first relates to the listing process
itself—that the list is opaque, slow and ineffective. The 2009 Independent Review of the EPBC Act
report noted that ‘submissions were critical of the transparency in the nomination process.’26 Other
submissions suggested increasing the strength of the Threatened Species Scientific Committee
(TSSC), criticising the level of Ministerial discretion.27
The second category of criticisms relate to the implementation of the rules that currently exist.
These criticisms include the overlap, duplication and uncertainty over the role of multiple levels of
government.28 Duplicative government rules lead to unnecessary complications and costs.29 As the
National Farmers’ Federation have noted:
One of the major issues confronting land managers is the confusion that abounds between
threatened species and ecological communities at the state and territory level compared to the
federal jurisdictional level. For example, while an individual species or ecological community
may be listed on both the state/territory and federal lists, there are very likely to have different
scientific definitions, different geographic coverage and different thresholds that determines if
a landholders (sic) needs to refer and subsequently apply for an approval under the relevant
jurisdictional legislation.30

25 Senate Environment and Communications References Committee, Parliament of Australia, Effectiveness of Threatened Species and Ecological
Communities’ Protection in Australia (2013), 25 http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Environment_and_
Communications/Completed_inquiries/2010-13/threatenedspecies/report/index.
26 Allan Hawke, Independent Review of the Environment Protection and Biodiversity Conservation Act 1999 (2009):194 https://www.environment.gov.
au/system/files/resources/5f3fdad6-30ba-48f7-ab17-c99e8bcc8d78/files/final-report.pdf
27 Hawke (2009). See also Andrew Macintosh & Debra Wilkinson, “The EPBC Act: The Case for Reform,” Australasian Journal of Natural Resources
Law and Policy, Vol. 10, No. 1 (2005), 141-179.
28 With regards to ‘uncertainty’, there is a case to be made that Australian regulation should protect ecological communities rather than particular
species. There is empirical evidence that applying conservation practices to protected areas may be comparatively efficient: Martin FJ Taylor, Paul
S. Sattler, Megan Evans, Richard A. Fuller, James EM Watson, and Hugh P. Possingham, “What works for threatened species recovery? An empirical
evaluation for Australia,” Biodiversity and Conservation, Vol. 20, No. 4 (2011), 767-777. This approach, if well managed in a transparent process,
would theoretically impose less regime uncertainty on Australian landowners, and enable the capacity for compensation for changing the listing of
ecological communities for private land.
29 Hawke (2009).
30 National Farmers’ Federation, Submission No 167 to the Senate Environment and Communications References Committee, Inquiry into the
Effectiveness of Threatened Species and Ecological Communities Protection in Australia, 16 January 2013, 1, http://www.aph.gov.au/
DocumentStore.ashx?id=0297b0f4-2306-4e56-8a0c-065eb6ba5455.
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Further, the first recommendation from the Senate Environment and Communications References
Committee inquiry into threatened species protection in 2013 was to reduce duplication:
… Commonwealth, state and territory government prioritise their work towards reducing
duplication and inconsistency between the [EPBC Act] list and state and territory lists … consistent
with the aim of achieving a harmonised national list capable of accommodating regional or
geographic listings within or across individual states … [and] work to establish uniform and
integrated processes for the future listing of threatened species and communities.31

What are the potential avenues for reform in the species listing process, so that we can achieve a
more efficient and effective protection of species, while understanding that these lists do have real
economic impacts on Australian businesses and landholders?

3.2. Reform directions for threatened species
Attempts to overcome both the inefficiency of the process and duplication over multiple levels of
government could take four broad paths:
1. Increase the centralised power of the federal government in protecting and enforcing species

protection;
2. Introduce a ‘one-stop shop’ process where the states are handed the power to assess and

enforce federal species listings;
3. Decentralise the enforcement, listing and protection of threatened species to the state level by

removing these powers from the federal government as a MNES under the EPBC Act;
4. Embrace private conservation efforts and shift the primary protection of threatened species

from the public to the private sector.

Option 1: Increase the power of the federal government and harmonise state-based lists
One common response to the problem of duplicated lists has been to centralise the relevant law.
This could be by either an actual centralisation, where the states no longer perform any regulatory
role, or through a process of harmonisation, where the states agree to enact identical (or mostly
identical) regulatory regimes.32 In theory there are some benefits of one single harmonised
endangered species list, the main one of which is to reduce duplication. But there are also costs to
centralisation and harmonisation, many of which are unseen and are felt through time.
A centralised list opens up the potential for activist efforts to bring further projects within the
remit of federal government approvals through the public nomination process. This has been
demonstrated in other areas of federal environmental law.33
Further, while centralisation at first appears to overcome the direct red tape costs of native species
listings, it may subsequently increase the indirect costs of having only one list where the length of
that list is unknown. There is an inherent level of uncertainty associated with the length and nature
of native species listings due to the lack of counterfactual evidence of economic development that
could have occurred. This problem suggests that a form of competition is needed, i.e. multiple lists.
31 Senate Environment and Communications References Committee, Parliament of Australia, Effectiveness of Threatened Species and Ecological
Communities’ Protection in Australia (2013), 52, http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Environment_and_
Communications/Completed_inquiries/2010-13/threatenedspecies/report/index.
32 Note that there are also calls to rationalise or harmonise our federal list with the International Union for Conservation of Nature (IUCN) Red
List of Threatened Species, which would be an even higher level of centralisation above the national level: See for instance Jane A. McDonald,
Josie Carwardine, Liana N. Joseph, Carissa J. Klein, Tracy M. Rout, James EM Watson, Stephen T. Garnett, Michael A. McCarthy, and Hugh P.
Possingham, “Improving Policy Efficiency and Effectiveness to Save More Species: A Case Study of the Megadiverse Country Australia” Biological
Conservation Vol. 182 (2015), 102-108.
33 See Wild (2017).
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Option 2: Develop a ‘one-stop shop’ approvals process where states are handed power to
assess and approve federal environmental law.
A second potential option to reform threatened species listings is a ‘one-stop shop’ approach.
This would include giving states the power to assess and approve federal law. The benefit of
this approach is that project approvals would not be required to go through multiple levels of
government.
A ‘one-stop-shop’ system would not alter the existing structure and length of species listings. The
same technical restrictions on economic activity would be required. The sole benefit of a ‘onestop-shop’ approach would be to decrease the direct compliance costs for business in requiring
approvals from multiple sources of government.
Announced in 2012, a ‘one-stop shop’ policy was pursued by the Coalition government over
2013-14. 34 Although several draft agreements were developed, the policy was ultimately not
implemented.35 Implementing a one-stop-shop, according to the Australian government, could
bring regulatory savings of $426 million per year.36 While $9 million of that amount comes from
administrative savings, $417 million comes from delay cost savings, including the cost of waiting
to gain federal approval following state approval. Some portion of this would result from applying
a one-stop shop to protected species listings.
A ‘one-stop-shop’ approach does not overcome the issue of having one centralised list, or that this
list or process may be inaccurate or open to activism, because there is no competition between
lists.

Option 3: Devolve threatened species lists to the states.
The current state-based protection of threatened species is generally considered weaker than
the federal controls, and each state has different listings and processes. While at first this may
seem inefficient, this diversity can also act as an institutional mechanism for discovering the
optimum protection of threatened species. Given the uncertainty over the trade-off between
development and economic progress on one hand, and the scope and information relating to
species on the other, jurisdictional competition can help to discover the optimum list. This is a form
of environmental federalism.
In a system of environmental federalism, states can competitively test and trial new rule systems
in order to find the optimal mix and length of species listings. The listings may also more closely
match the contextual needs of each jurisdiction. As professor of economics Randy T. Simmons
wrote in The Independent Review in relation to federal protection of species in the United States:
Decentralize biodiversity protection efforts to states and private organizations. Many competing
answers are better than one, especially inasmuch as no one knows what the right answer is.37

34 Sid Maher, “Tony Abbott’s environmental one-stop shop,” The Australian, 20 April 2012, http://www.theaustralian.com.au/national-affairs/
climate/tony-abbotts-environmental-one-stop-shop/story-e6frg6xf-1226333815692.
35 Department of the Environment and Energy (Cth) “One-stop shop for environmental approvals,” accessed 30 August 2017, https://www.
environment.gov.au/epbc/one-stop-shop.
36 Department of the Environment (Cth), “Regulatory cost savings under the one-stop-shop for environmental approvals,” (September 2014), 12,
https://www.environment.gov.au/system/files/resources/c3954859-fca6-4728-a97b-c17f90f6142c/files/regulatory-cost-savings-oss.pdf.
37 Randy T. Simmons, “Fixing the Endangered Species Act,” The Independent Review Vol. 3, No. 4 (1999), 512.
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These calls for decentralisation are often criticised with the idea that devolving powers to the
state level will result in worse economic outcomes where, for instance, states decide to implement
different policies
… the lack of commonwealth oversight will tend to dilute consideration of the national interest,
especially in those cases where State or Territory governments are proponents of development.38

That is, the main argument against devolving species listings is that there would be a ‘race to the
bottom’. The idea here is that different jurisdictions within Australia will compete for business from
other jurisdictions by listing fewer species. A federalist environmental system, however, could
involve a ‘race to the top’, as states and territories would be free to expand their lists.39
There are potentially substantial benefits from decentralising species listings:
The appropriate use of decentralized environmental decision making can have further benefits.
In a federal system, state and local governments have the opportunity to introduce new and
innovative regulatory measures. They can serve as laboratories in which to conduct experiments
that can provide valuable lessons on the potential of new approaches to public policy.40

This aligns closely with the political economy research of Nobel Laureate Elinor Ostrom. Ostrom
and her colleagues focused on the protection and management of environmental common pool
resources, such as fisheries, forests and lakes.41 Transplanting her arguments—namely of the
capacity of smaller polycentric groups to govern common pool resources through collective
action—a federalist polycentric approach to species management may be preferable because
it can use the local and contextual knowledge of the species in that state. Indeed, the arguments
that Ostrom has put forward in relation to other issues have parallels to the protection of native
species—namely that solutions and commitments to problems at hand:
… can be more effectively undertaken in small- to medium-scale governance units that are linked
together through information networks and monitoring at all levels...42

This general conception—that states are perhaps better equipped to enforce local issues—was
echoed by Professor John Woinarski recently in relation to native species listings:
In many cases the state agencies do have better on-ground knowledge of the situation than those
based in Canberra, so there is some merit in it, but it should never occur if it means weakening of
the environment.43

38 Garnett (2013), 3.
39 Wallace E. Oates, A Reconsideration of Environmental Federalism (Resources for the Future, Discussion Paper, 2001) http://www.rff.org/files/
sharepoint/WorkImages/Download/RFF-DP-01-54.pdf.
40 Wallace E. Oates, “Environmental Federalism,” Resources for the Future, 21 September 2009, accessed 30 August 2017, http://www.rff.org/
blog/2009/environmental-federalism-wallace-e-oates.
41 Elinor Ostrom, Governing the Commons: The Evolution of Institutions for Collective Action (Cambridge University Press, 2015).
42 Elinor Ostrom, “Nested externalities and polycentric institutions: must we wait for global solutions to climate change before taking actions at other
scales?” Economic Theory, Vol. 49, No. 2 (2012), 366.
43 Evidence to the Senate Environment and Communications References Committee, Parliament of Australia, Perth, 7 March 2013, 8 (John Woinarski).
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A further benefit of introducing a decentralised biodiversity system is that it can also reduce the
centralised capacity for rent-seeking and environmental activism to shut down development in
Australia. Similar to Australia, environmental groups in the US also prefer nationwide policy
prescriptions:
Environmentalists tend to push for centralized policies. If a preferred solution is imposed
nationally, lobbyists do not have to deal with fifty state legislatures and the local interest groups
of each state.44

There are further benefits of devolution in terms of developing a ‘robust political economy’ for
biodiversity regulation.45 As noted above, given that the level and scope of species protection
is unclear and unknown—that is, environmental planners suffer a knowledge deficiency46—it
may follow that more polycentric decentralised solutions are the efficient institutional solution for
discovering and coordinating the necessary information.
A more localised approach to species listings could help to achieve the cooperation of private
landholders of environmental activities. Landholders have a ‘preference hierarchy’ towards
education-based and voluntary activities, then towards market-based solutions, and least prefer
‘command-and-control’ regulation.47

Option 4: Pursue the potential for private conservation efforts to protect threatened species
The options outlined above should also be complemented through the broader path to achieve
biodiversity and conservation objectives through private conservation. If biodiversity of flora
and fauna is considered valuable, then there is no reason to preclude private individuals from
undertaking conservation activities. Indeed, environmental policy should recognise that not all
individuals value environmental amenity equally—that is, some people value biodiversity more
highly than others—and that those who value threatened species more should bear the cost of their
conservation, particularly when those costs are presently come through the erosion of property
rights.48 For instance, such private conservation efforts could come through the operation of land
trust or private reserves.49 Indeed, as the Senate Environment Committee has noted:
Private land owners and managers are increasingly playing a role in nature protection
and conservation.50

Adopting a private conservation approach, however, must first acknowledge that the role of
conversation is not solely a public activity, and that it may be more efficient and effective to be
undertaken by private citizens.

44 Simmons (1999), 524.
45 See Mark Pennington, “Robust political economy,” Policy, Vol. 27, No. 4 (2011).
46 See Friedrich Hayek, “The pretence of knowledge,” The American Economic Review, Vol. 79, No. 6 (1989).
47 Chris Cocklin, Naomi Mautner, and Jacqui Dibden, “Public policy, private landholders: Perspectives on policy mechanisms for sustainable land
management,” Journal of Environmental Management, Vol. 85, No. 4 (2007), 986-998.
48 Darcy Allen, Hansard to the Senate Inquiry into Red Tape, 22 August 2017, Perth.
49 The Nature Conservancy, “About Us: Private Lands Conservation,” accessed 30 August 2017, https://www.nature.org/about-us/private-landsconservation/index.htm.
50 Senate Standing Committee on Environment, Communications, Information Technology and the Arts, Parliament of Australia, Conserving
Australia (2007) Chapter 11, “Private Conservation – a valuable contribution,” 227-244, 227, http://www.aph.gov.au/Parliamentary_Business/
Committees/Senate/Environment_and_Communications/Completed_inquiries/2004-07/nationalparks/report/c11.
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4. Concluding remarks
In this paper we have outlined the growth in listed threatened species of flora and fauna under the
federal Environment Protection and Biodiversity Conservation (EPBC) Act 1999. We demonstrated
the precipitous rise in the number of species protected under the EPBC Act. Between 2000 and
2016 the number of listed threatened species at the federal level has expanded by approximately
40 per cent.
The listing of threatened species matters because it is a proxy of the extent of major Australian
projects requiring federal government environmental approval. The current trajectory of
threatened species listing is unsustainable, placing burdensome economic costs on development
and growth.
The current listing system also has a lack of public trust due to its opacity, as well as overlapping
and being duplicated by state lists. In this context we provided a range of potential reform options,
each focusing on the need to cut red tape, the challenge of environmental federalism, and
embracing the potential for private conservation activities.
There is a significant case for devolving species listings and enforcement to the state level.
This would come through removing the federal power as a matter of national environmental
significance under the EPBC Act. While there would be short-term transitional costs, there are
potential gains from the decrease in duplication, and the decentralisation of political power
relating to listings.
It is a fallacy that conservation efforts, such as the protection of threatened species, is wholly a
public governance problem. Examples of private conservation efforts should be acknowledged,
and government should examine any potential regulatory roadblocks to this emerging in Australia.
This occasional paper is part of a broader research programme by the Institute of Public Affairs on
the growth of environmental red tape. For more information on our other environmental red tape
work—including the creep of ‘green lawfare’ through section 487 of the EPBC Act, and the ‘water
trigger’ which targets coal seam gas projects, and native vegetation legislation—please visit our
website, https://ipacutredtape.org.au/.
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Appendix
Data Collection
The native species list data was taken from Ministerial declarations published periodically in the Commonwealth
Government Gazettes, which detail the insertions, deletions, name changes and category changes of threatened
species listed under the ESP Act and the EPBC Act. The number of species removed from the native species lists
were removed from the species added to give a net figure for each day from 21 December 1992 to 12 October
2016. These net changes were applied to make a cumulative number of species listed under the EPBC Act by
beginning from the 1141 originally on the ESP Act list.51
The duplication rate was calculated by assessing each of the extant species listed under the EPBC Act and
counting the number of species that appeared on equivalent state lists. From this, we were able to compare the list
to the full state species list to determine the extent of inconsistency between the different regimes. An overview of
that data is produced below.

Jurisdiction

Total number of
species listed as of
September 2017

Number of species
that appears on both
state and federal lists

Number of species
that are unique to
state list

% unique

Federal

1811

1811

0

0

NSW

968

503

465

0.480372

VIC

641

222

419

0.653666

QLD

956

427

529

0.553347

WA

810

482

328

0.404938

SA

1138

209

929

0.816344

TAS

680

186

494

0.726471

Referrals Data
Department Annual Report

Referrals Listed

Approval Required (Deemed Controlled Action)

2000-01

294

72

2001-02

309

95

2002-03

337

75

2003-04

292

54

2004-05

360

63

2005-06

341

71

2006-07

347

73

2007-08

418

108

2008-09

438

129

2009-10

422

140

2010-11

428

150

2011-12

412

132

2012-13

439

118

2013-14

326

105

2014-15

225

82

2015-16

209

72

51 See Walsh et al (2012): 137 for the count of species under the previous Endangered Species Protection Act 1992.
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